CASES 
ARGUED AND DETERMINED 


IN THE 


Supreme Court of the State of Georgia, 
AT ATLANTA, 


JANUARY THRM, 1872. 


Present—HIRAM WARNER, Cuter Justice. 
H. K. McCAY 


W. W. MONTGOMERY, } Juvors. 


Witiram R. Russet et al., plaintiffs in error, vs. THE 
SraTE oF GeEorGIA, defendant in error. 


(By two supers.) 1. Where the sureties on a criminal bond, which has 
been estreated, and on which the usual sci. fa. was issued, offer, ona 
motion to enter up judgment on the bond, at the return term of the 
sci. fa., to prove the principal is too sick to appear, they should be 
permitted to do so. The proof made, it would entitle them to a con- 
tinuance. 

2. Where judgment has been entered on such a bond, at the return term 
of the sci. fa., and, during the term and before the juries were dis- 
charged, the sureties brought their principal into Court, surrendered 
him to the sheriff, offered to pay all costs and excuse themselves for 
not bringing their principal sooner, by showing his serious illness, and 
then moved to vacate the judgment, the motion should have been al- 
lowed. 5th March, 1872. 


Scire facias. Continuances. Before Judge HARRELL. 
Terrell Superior Court. November Term, 1871. 


Vor, xty. 1. 
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Rassell vs. The State of Georgia. 


For the facts, see the opinion. 
Lyon, DEGRAFFENREID & Irv1N, for plaintiffs in error. 


S. WisE ParKER, Solicitor General, by Z. D. Harrison, 
for the State. 


MontTGoMeEry, Judge. 


Russell entered into bonds with Woodbright and others as 
sureties, to answer to various misdemeanors for which he had 
been indicted in Terrell Superior Court. The bonds were 
forfeited, scire facias issued,-and the scire facias cases were 
put upon the motion docket. At the return term of the 
scire facias the cases were called, and the sureties moved to 
continue, and, for cause, offered to show, by physicians of 
standing, that their principal was at home too sick to appear. 
The Court refused to permit them to make the showing, and 
ordered final judgment to be entered, which was done. Dur- 
ing the term, and while a jury was still in attendance, the 
sureties brought their principal into Court, surrendered him 
to the sheriff, tendered all costs, and moved to vacate the 
judgment. The Court refused the motion. 

We think there was error in both rulings. The object of 
the law in requiring bail is to ivsure the presence of the ac- 
cused. If he does not appear at the first term, his sureties 
are then called on by scire facias to produce him at the sec- 
ond. If they do so, at any time, before the case is regularly 
reached in its order on the criminal docket, no final judg- 
ment can be entered. If the accused dies before final judg- 
ment, the sureties are excused: Code, section 4648. Why? 
Because it has providentially become impossible to comply 
with the condition of their boud. Is it not equally so, for 
the time, at least, if he is too sick to appear? In all cases 
providential absence of a party or counsel is a good ground 
for continuance, if the case cannot be safely tried without 
their presence: Code, 3473, 3474. In the present case the 
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sureties could certainly not go to trial safely without the pres- 
ence of their principal. With his presence their defense was 
complete; without it they had none. 

We think the same reasoning applies to the motion to va- 
cate the judgment, the facts showing that there was no negli- 
gence on the part of the sureties in failing to avail them- 
selves of the defense before the judgment was rendered. As 
already remarked, the object of the bond is to secure the at- 
tendance of the principal, not to raise money for the State. 
She, therefore, excuses a compliance with the condition when 
it becomes, from providential cause and without fault of 
either principal or sureties, impossible todo so. There seems 
to be no difference in principle between this case and Shan- 
non vs. Roosevelt, Hyde and Clarke, 17 Georgia, 88. 

Judgment reversed. 


Jacos L. Coss, plaintiff in error, vs. Tae STaTe or Geor- 
GIA, defendant in error. 


By Two supGes.—1. When, after the jury was stricken and before the cause 
was submitted to the jury on an indictment for a misdemeanor, the de- 
fendant then first discovered that two of the jurors, not stricken, had 
been on the grand jury pending the bill of indictment: 

Held, That the defendants had a right to a new jury list, with talesmen 
substituted for the two incompetent jurors, and was entitled to his 
seven strikes from that list. 

2. An indictment charging that the defendant had permitted A. B., a 
minor, to play or roll billiards on a table kept by him, without the con- 
sent of his parents, etc., is not demurrable, as in the alternative; the 
words play or roll are used in the statute as synonymous. 27th Feb- 
ruary, 1872. 


Criminal Law. Jury. Pleading. Before Judge Har- 
RELL. Randolph Superior Court. November Term, 1871. 


The indictment charged that Cobb permitted a minor, with- 
out the consent of his parents, ‘to play or roll billiards,” on 
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Cobb’s billiard table. After the jury was stricken Cobb’s 
counsel demurred to the indictment upon the ground that it 
contained “two distinct offenses.” The demurrer was over- 
ruled. Before the case was submitted to the jury, Cobb’s 
counsel notified the Court that he had just discovered that 
one of the jury impanneled to try the cause was of the grand 
jury who found the true bill. The Court replied that if there 
was no objection, he might take the Jast man stricken, and 
this was done. Cobb’s counsel then said he had just dis- 
covered that there was another of said grand jury on the 
stricken jury. The Court suggested that the next last man 
stricken be substituted for him. This stricken juror had 
been stricken by Cobb, and his counsel objected to taking 
him, and asked that a new panel of twenty-four men be fur- 
nished, and that the whole jury be selected therefrom de novo, 
The Court refused to allow this, and gave him his choice be- 
tween the last man whom he had stricken or said grand ju- 
ror. Cobb’s counsel took the stricken man, and the trial pro- 
ceeded. Cobb was convicted. He moved for a new trial 
because of said rulings and other matters not material here. 
The new trial was refused, and that is assigned as error. 






re ee 


















B. S. WorgIL1, for plaintiff in error. The demurrer was 
well taken: Acts of 1869, p. 145. As tothe jury: Consti- 
tution United States, Article 1, section 1; 5th Georgia Re- 
ports, 85; 17th, 496. 







S. Wise ParKER, Solicitor General, by Z. D. Harrison, 
for the State. 








McCay, Judge. 





It is not the policy of the law to try men for the violation 
of the law, by jurymen who have formed and expressed opin- 
ions from hearing the evidence as to their guilt or innocence. 
These two jurymetn were clearly incompetent, and the fact of 
incompetency was not known until after the jury was fully 
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stricken. Under the statute, giving the prisoner seven strikes 
and the State five from a panel of twenty-four, the prisoner 
has the first and the last two strikes. We think it was con- 
trary to the spirit of the statute, to force the prisoner to re- 
call his last two strikes, or to consent to be tried by the two 
grand jurymen. The best and safest course for both the 
State and the prisoner would have been to make out a new 
list, leaving off the incompetent men and filling their places 
by talesmen. And this is in harmony with the whole spirit 
of the criminal law. The jury, thus presented, ought to 
have been then restricken. It was only a question of time 
with the Court, and the principles of justice might surely 
demand that much. 

2. Wethink the indictment good. The words “ play or 
roll” are evidently used as synonymous in the Act creating 
the offense, and do not describe different offenses. In the 
case of ten pins, play and roll are commonly used to describe 
the game; and, though not so frequently, used to describe the 
game of billiards, yet, sometimes this is the case, and it is 
not to be supposed that grave members of the Legislature are 
so familiar with the language used in the games they 
prohibit, as to use them with technical accuracy. 

Judgment reversed. 


Joun W. Exper, plaintiff in error vs. J: A. ALLISON, ad- 
ministrator, defendant in error. 


(By two supGes.)—1. Misrepresentation of a material fact, made by 
one of the parties to a contract, though made by mistake and inno- 
cently, if acted on by the opposite party, constitutes legal fraud. 

2. Where the obligor, in a bond for titles, sues the obligee in ejectment, 
on failure of the latter to pay the entire purchase-money, and the 
obligee files a bill alleging a misrepresentation of a material fact by 
the obligor, at the time of the purchase, as to the area of the land; 
that he acted on such misrepresentation; that the obligor can make 
no title to that part of the land so misrepresented as belonging to the 
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tract sold; and offering to pay into Court whatever may be equitably 
due, and seeking to enjoin the action of ejectment: which allegations 
are not denied ; the injunction should be granted, and the question as 
to whether the obligee acted on the misrepresentation of the obligor, 
or not, should be left to a jury. 

8.. A defendant in ejectment may set up an equitable defense in his plea, 
but is not obliged to do so; he may file his bill if he prefer it. 27th 
February, 1872. 


Misrepresentation. Equity Practice. Before Judge Har- 
RELL. Randolph Superior Court. November Term, 1871. 


The error assigned in this case is the dismissal of plain- 
tiff’s bill upon a demurrer averring, among other grounds, 
that plaintiff’s remedy was complete at law. The averments 
of the bill are stated in the opinion. 


H. Fievper, for plaintiff in error. 
Hoop & Krppoo, for defendant. 


MonTGoMERY, Judge. 


The plaintiff alleges in his bill that he bought, through 
his brother, as agent, from the defendant’s intestate, a plan- 
tation of three hundred acres adjoining the city of Cuthbert, 
for which he obtained bond for titles and gave his notes, one 
payable January Ist, 1870, for $1,900, and the other pay- 
able January, 1871, for $1,000. The bond described the 
land sold by the number of the lots and the district. Among 
other lots sold and described, was lot number one hundred 
and sixty-one, in the ninth district, with a reservation to the 
obligor of some two acres, described as follows: “ Commenc- 
ing at the southeast corner of said lot, running due west sev- 
enty yards, thence due north to the Baptist College spring 
branch, thence eastwardly along the line of said spring branch 
to east line of lot, thence south to the starting point.” 

The bond was also conditioned to make titles to “ numbers 
thirty-four, thirty-five, thirty-six and thirty-seven in the 
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Villa Nova survey, each containing five acres more or less,” 
these latter being town lots within the corporate limits of 
Cuthbert, but sold as a part of the plantation. At the time 
of the sale the vendor went over the land with the agent and 
pointed out the lines as he supposed them to exist. The lines 
so pointed out embraced about twenty-six acres of valua- 
ble wood-land adjoining Cuthbert, inelnding the lots in Villa 
Nowa survey. This land is shown by affidavits accompany- 
ing the bill to be of far greater relative value than any other 
part of the plantation, The plaintiff paid the first note, and 
then discovered that his vender had been mistaken as to the 
eastern boundary of the plantation, and that it did not em- 
brace any of the woodland of twenty-six acres, all of which 
belonged to other parties, and that the reserved portion, de- 
scribed in the bond as in the southeast corner of lot one hun- 
dred and sixty-one, was not in the lot at all, but considerably 
to the east of the southeast corner, and on land not owned by 
the vendor. 

The mistake arose from the fact that the land sold lay on 
the southern line of the ninth district, which was the north- 
ern line of the sixth district, and it was supposed that the 
surveyor’s lines running north and south in the ninth dis- 
trict, dividing it into lots, were prolongations of similar lines 
in the sixth district, which was not true, the eastern bounda- 
ries of the lots in the sixth district extending several chains 
further east than those of the lots in the ninth district, im- 
mediately north of them. In pointing out lots numbers 
one hundred and sixty-one and one hundred and sixty, im- 
mediately north of it, the vendee had assumed that they ex- 
tended as far east as the lot in the sixth district immediately 
south of lot number one hundred and sixty-one. 

Upon discovery of the mistake, the complainant refused 
to pay his last note for $1,000 00, and the administra- 
tor (the vendor having in the meantime died,) brought 
ejectment. The present bill is filed to enjoin that suit and 
for an equitable abatement of the note. The defendant de- 
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murred to the bill for want of equity, and the Court sus- 
tained the demurrer and dismissed the bill. It would seem 
from the ejectment case also brought to the present term, 
though it is not so stated, because the complainant could set 
up his defense at law by his plea. 

Was the Court right in sustaining the demurrer and dis- 
missing the bill? We think not. If the intestate, at the 
time of sale, made the representations as charged in the bill, 
and which the demurrer admits, the case falls within sections 
2592 and 3117 of the Revised Code, and entitles the party 
injured to the interposition of a Court of chancery. The 
ease of Payne vs. Smith, 20 Georgia Reports, 654, is relied 
on by defendant to establish the principle that where the 
means of information as to the area of the land purchased 
are within the power of the vendee to obtain, a misrepresen- 
tation as to the area by the vendor will constitute no ground 
of relief unless fraudulently made. The Superior Court in 
that case charged the jury that, “if a wrong line was frau- 
dulently shewn to Panye, (the puichaser,) then Payne would 
be entitled to the deduction as insisted on by him.” And 
the Supreme Court adopt this as law. Since that decision 
was rendered, the Code, section 3117, makes the facts, as al- 
leged by the bill in this case to exist, to constitute legal fraud. 
In that case the defendant offered to rescind the contract, as 
set forth in his answer. Complainant declined. 

Here there is, it is true, a guasi offer to rescind upon con- 
ditions, which emasculate the offer. While a defendant at 
law may, by his plea, set up any equitable defense he has to 
the action at law, he is not obliged to do so. If the rule 
that where there is an adequate remedy at law, equity has no 
jurisdiction, be applied to this extent, Courts of equity would 
be abolished in Georgia. 

Judgment reversed. 

\ 
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J. A. ALLISON, administrator, plaintiff in error, vs. JOHN 
W. Evper, defendant in error. 

By two supces.—A defendant in ejectment may set up an equitable de- 
fense by way of plea in Georgia. 

Evidence which is relevant to the equity case thus made is properly ad- 
mitted. 

When a defendant who is the obligee in a bond for titles, and is sued in 
ejectment by obligor to reeover the land on the defendant’s failure to 
pay the entire purchase-money, files an equitable defense, it is error in 
the Court to dismiss the case because the plaintiff declines to amend 
his declaration so as to change his action to assumpsit for the recovery 
of the purchase-money. 27th February, 1872. 


Ejectment. Evidence. Amendment. Before Judge Har- 
RELL. Randolph Superior Court. November Term, 1871. 


Allison, as administrator of Key, brought ejectment against 
Elder. Elder pleaded the general issue. On the trial it 
was admitted that Key had titles to the land, and that Elder 
had possession of it when the suit began, under a bond for 
titles from Key. That bond was in evidence. It stated 
that Elder had paid Key $100 00 and given his notes for 
$1,900 00 and for $1000 00, and obligated Key to make him 
titles when said notes were paid. Allison testified that Elder 
had paid the $1,900 00 note to him, and gave evidence as to 
mesne profits. Defendant amended his plea by averring that 
he bought said land, took said bond and gave his notes as 
aforesaid, and had paid as aforesaid, but that he had not paid 
the $1000 00 note because Key, being mistaken in his boun- 
dary line, had pointed out and undertaken to convey to him, 
Elder, certain land which Key did not own, which was worth 
$1000 00, or some such sum. (The ejectment was to recover 
the same land covered by the bond mentioned in the foregoing 
case, and the amended plea set forth as an equitable defense 
the averments of the bill which had been dismissed on de- 
murrer.) Defendant then moved to non-suit plaintiff. 

Pending that motion, plaintiff’s counsel said he would 
withdraw the evidence as to payment of the $1,900 00, be- 
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cause it was irrelevant, but the Court would not allow it. 
He then demurred to said amended plea, but the demurrer 
was overruled. The Court then asked him if he would so 
amend his action as to make it assumpsit for the $1000 00, 
and see whether he could recover under the circumstances. 
He declined to do this, and the Court granted the non-suit. 
These rulings against plaintiff are assigned as error. 


Hoop & Krppoo, for plaintiff in error. 
H. Fie ver, for defendant. 


MonTeoMery, Judge. 

This action was brought by the administrator to recover 
certain lots of land sold by his intestate to defendant, John 
W. Elder, for $3,000 00, of which $2,000 00 had been paid. 
Defendants refused to pay the balance on account of alleged 
defect of title in the intestate to part of the land purchas- 
ed. Bond for titles had been given. The condition of 
which defendants alleged the administrator could not com- 
ply with, on account of said defect in the titles, and that 
the part of the land to which the estate had no title was 
much more valuable per acre than any other, and that the 
amount so lost was worth $840 00. 

The administrator testified that $2,000 00 of the pur- 
chase-money had been paid by the defendant. After the 
plaintiff had closed his testimony, defendants amended their 
plea by setting forth the facts as above detailed, having 
at first pleaded the general issue only, and moved for a non- 
suit. Plaintiffs then moved to rule out that part of the ad- 
ministrator’s evidence which proved payment of the first note 
for $2,000 00, as irrelevant. Plaintiffs motion was overruled. 
Plaintiff then demurred to the amended plea, and moved to 
strike it. This motion was also overruled. The Court gran- 
ted plaintiff leave to amend his declaration so as to change 
it from a suit in ejectment to assumpsit to recover the balance 
of the purchase-money. Plaintiff declined so to amend, and 
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the Court granted defendant’s motion for a non-suit. Plain- 
tiff excepted: Ist. Because the Court erred in refusing to rule 
out the evidence of the administrator as to payment of the 
$2,000 00 note for irrelevancy. 2d. Because the Court erred 
in overruling the demurrer to the plea, and 3d, in ordering 
a non-suit. 

We think the Court was right in overruling the motion to 
strike the amended plea. This Court has decided that, un- 
der our system of practice, a defendant may set up an equi- 
table defense to an action at law by plea, and the defense set 
up in this case was one, which a Court of equity, under the 
English practice, would take cognizance of. The ruling of 
the Court being right on this point, the evidence of the ad- 
ministrator as to part payment was relevant to the equitable 
defense set up by the plea. Upon the third assignment of 
error, however, we think the ruling wrong. The plaintiff 
had the right to go to the jury and make whatever defense 
was available to him as a defendant in equity whose action 
of ejectment was enjoined. 

Judgment reversed. 


L. Rooney, plaintiff in error, vs. Mary Sammis et al., de- 
fendants in error. 


By two supGes.—Where a motion to dismiss a pending suit was made, 
on the ground that uo affidavit was filed as required by the first section 
of the Act of October 13th, 1770, and the record showed that the note 
was payable to Richard Sammis, with no words of negotiability, and 
the suit was in the name of two females, administratrixes and sole 
heirs at law of Richard Sammis, and it was in proof that the plaintiffs 
were widows and sole heirs of Sammis, and the Court refused to dis- 
miss the suit: 

Held, That the proof that the plaintiffs were the owners of the note in 
their own right is not entirely satisfactory, yet, as the Court was satisfied 
with the proof, this Court will not disturb the judgment, leaving it to 
the parties more fully to test this question of the true, equitable own- 
ership of the note before the jury on the trial. 5th March, 1872. 
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Tax. Relief Act of 1870. Before Judge Jounson. Mus- 
cogee Superior Court. May Term, 1871. 


Mary Sammis and Phebe Alford sued Rooney upon his note 
made in 1863, payable to the order of Richard H. Sammis, 
averring that they were his executors and his sole heirs at 
law, and that said note was solely theirs. They filed no af- 
fidavit as to payment of taxes under the Act of 13th Octo- 
ber, 1870. For want of such affidavit defendant’s counsel 
moved to dismiss the cause. He admitted that plaintiffs 
were widows and sole heirs at law as they averred. And 
thereupon the Court refused to dismiss the cause. The de- 
fenses sought to reduce the recovery upon the ground that 
said note was a Confederate contract, ete. The jury found 
for plaintiffs. Defendant moved for a new trial, upon the 
grounds that the Court erred in not dismissing the cause, 
and because the verdict was too large. The refusal of a new 
trial is assigned as error. 


M. H. Buanrorp, for plaintiff in error, relied on said 
Relief Act. 


Peasopy & Brannon, for defendants, said they were ex- 
cepted therefrom: 42 Georgia Reports, 514. 


McCay, Judge. 


We think there was no error in the Court in refusing to 
dismiss this case. The proof is not entirely satisfactory that 
these widow ladies are the owners of this note im their own 
right, but there was sufficient to justify the Court in sustain- 
ing the suit. The whole matter was for the jury. There 
was at least a prima facie case, so that the Judge did rightly 
in refusing to dismiss it. If the jury are satisfied on the 
proof that may be made that the true owners of this note 
are these widows, the case is within the exceptions to the Act. 

Judgment affirmed. 
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M. J. Jones, plaintiff in error, vs. A. C. MCGEHEE et al., 
defendants in error. 


By two supces.—When a fi. fa. founded on a debt due before June, 
1865, was about to proceed to levy, and the plaintiff, in lieu of the af- 
fidavit required by the 5th section of the Act of October, 1870, filed 
an affidavit that the judgment, which was in his own name, as well as 
the debt on which it was founded, belonged, in fact, to one who was a 
minor, and who continued a minor until the spring of 1870, and the 
levy being made, the Judge of the Superior Court, on motion, dismiss- 
ed the same: 

Held, That the affidavit did not show that the note belonged to one who 
was a minor at the date of the Act, and that there was no error in dis- 
missing the levy. 5th March, 1872. 


Taxes. Relief Act of 1870. Minors. Before Judge 
JOHNSON. Muscogee Superior Court. May Term, 1871. 


In July 1870 a fi. fa. was issued in favor of M. J. Jones, 
upon a judgment obtained in 1870 against McGehee et al. 
On the 20th of October, 1870, Jones made an affidavit that 
said fi. fa. belonged to his ward, Ella 8S. Jones, and was 
founded upon a note bought by him as such guardian in 1860, 
and said note was ever since held by him as such guardian, 
and that Ella was a minor till the spring of 1870. This af- 
fidavit was attached to the fi. fa., and it was then levied upon 
defendant’s property. ‘They filed no counter-affidavit. A 
motion was pending in said Court to set-off certain losses of 
defendants against this judgment under the Relief Act. 
When it was called, though Jones was ready to prove the 
facts stated.in his affidavit, upon motion of defendant’s coun- 
sel, the Court dismissed the levy because Jones had filed no 
affidavit of having paid all taxes due on said debt as required 
by the Relief Act of 13th October, 1870, This is assigned 


as error, 


Peasopy & BRANNON, for plaintiff in error. 


BuanrorpD & THornton; J. M. Russet, for defendants, 
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McCay, Judge. 


It would be stretching the fourteenth section of the Act of 
October 13th, 1870, very far, to say that by widows or mi- 
nors was meant any who had at any time been widows or 
minors. It is giving the Act perhaps a fair construction to 
say that by widows and minors it means such as were wid- 
ows or minors at the date of the Act. This is going as far 
as we feel inclined to do. 

Under this rule, the judgment must be affirmed, since the 
proof shows that the equitable owner was not a minor at the 
date of the Act. | 

Judgment affirmed. 


Witiram C. Dawson, plaintiff in error, vs. Ivy & Gar- 
RARD, defendants in error. 


By two Jupces.—A suit against a warehouse man for failing, in 1866, to 
deliver to plaintiff two certain bags of cotton, which had, in 1864, been 
deposited in defendant’s warehouse, under a contract then made to de- 
liver them when called for, is not within the provisions of the Act of 
October 13th, 1870, in relation to the payment of taxes. Until the de- 
mand and failure to deliver there was no taxable debt, owing from the 
defendant to plaintiff. 5th March, 1872. 


Taxes. Relief Act.of 1870. Tried before Judge JouHn- 
son. Muscogee Superior Court. May Term, 1871. 


Dawson averred that, in 1864, he delivered to Ivy & Gar- 
rard, as warehousemen, for safe keeping and redelivery to him 
on demand, certain cotton, that he demanded the same from 
them on the 1st of January, 1866, and they did not deliver it. 
He filed no affidavit as to taxes being paid on said debt. For 
want of such affidavit, defendant’s council moved to dismiss 
the cause. Plaintiff’s council replied that plaintiff resided 
out of the State, and did when said contract was made, (which 
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he was prepared to prove) and said, besides this, that the 
cause of action arose since June, 1865, and therefore the Act 
of 1870 did not apply to it. The Court dismissed the cause. 
That is assigned as error. 


Peasopy & Brannon, for plaintiff in error, relied upon 
Winter ts. Epping, June Term, 1871. 


No appearance for defendant. 


McCay, Judge. 


In the view we have taken of the Act of October 13th, 
1870, we have considered the Act only to apply to such debts 
as were taxable before the Ist of June, 1865; that is, such 
debts then existing as taxable property, and the test we have 
applied has been, was the right of action now sued on a tax- 
able debt, due or undue, before the 1st of June, 1865? 

This case and the case of The Southern Express Company, 
at this term, present this point distinctly. In this case the 
defendants had undertaken, by contract, to keep safely and de- 
liver to the plaintiff two bags of cotton. Evidently here 
was no debt taxable, so long as the cotton was safely kept 
and ready for delivery. The cotton was the property of the 
plaintiff, and the presumption is that he gave that in and 
paid the taxes thereon until it was lost or converted. So that 
he had nothing but his right of action on the contract of the 
warehouseman. That, in this case, became evident only on 
a demand for the cotton and a failure or refusal to deliver, 
and this failure did not take place until after June, 1865. In 
the other case, the Southern Express Company had broken 
its contract before 1865. The goods were gone, the owner 
would never think of paying taxes on them. He had only 
his debt or right of action on the contract of the company, 
and we see no reason why that was not, under the circum- 
stances, just as much property subject to taxation as any 
other property. True, it depended upon proof as to whether 
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the company had or had not kept its obligation, but this is 
the case with all debts. The difference is only in the mode 
of proof. This debt against the company existed as property 
before June, 1865, and comes within the rule. 


Judgment affirmed. 


AARON ALEXANDER, plaintiff in error, vs. THE SOUTHERN 
Express ComPANY, defendant in error. 


By two supces.—An action against an Express Company for a breach 
of contract, in failing to deliver plaintiff’s goods according to contract, 
when the failure to deliver, as well as the contract, is alleged to be be- 
fore June, 1865, is within the Act of October 13th, 1870, and affidavit 
must be filed as required by the Ist section of that Act. 5th March, 
1872. 


Taxes. Relief Act of 1870. Before Judge JoHnson. 
Muscogee Superior Court. May Term, 1871. 


In February, 1864, Alexander brought suit in which he 
averred that in March, 1863, at, Mobile, Alabama, and 
Charleston, South Carolina, he entrusted certain goods to said 
company as a common-carrier, to be delivered to him at Co- 
lumbus, Georgia, and that the company failed to deliver them, 
to his damage, ete. He had filed no affidavit as to payment 
of taxes on this debt as required by the Act of 13th October, 
1870, and for that the Court dismissed the cause. That is 
assigned as error. 


L. T. Downing, for plaintiff in error. 
SmitH & ALEXANDER, for defendant. , 
McCay, Judge. 


Under the construction we have given to the Act of Octo- 
ber 13th, 1870, we are of opinion that this debt was taxable 
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property on the 1st June, 1865. In the case of Dawson vs. 
Ivy & Gerrard, supra, we have specially alluded to this case, 
and stated our reasons for holding this debt to be such an 
one as is covered by the Act. 


DanIEt 8S. ANDERSON, plaintiff in error, vs. James 8. WIL- 
SON, defendant in error. 


(By two supcrs.)—1. The first, second, third and fourth sections of the 
Act of 13th October, 1870, requiring the plaintiff in suits founded on 
debts contracted before the Ist of June, 1865, to prove that all legal 
taxes due thereon have beén paid before he is entitled to a judgment, 
does not apply to the plaintiff in fi. fa. in a claim case, if the affidsvit 
is made, that justifies the levy, and the claimant cannot require proof 
unless he make an issue by a counter-affidavit, denying that the legal 
taxes have been paid. 

2. In a claim case, the plaintiff in fi. fa. is a competent witness under 
the Evidence Act of 1866, Revised Code, 3798, notwithstanding the de- 
fendant in execution may have died or become insane. The defend- 
ant has no interest in the result of trial, except with the plaintiff. 12th 
February, 1872. 


Claim. Party as witness. Relief Act of 1870. Before 
Judge Parrott. Cobb Superior Court. October Term, 1871. 


In September, 1861, Anderson obtained a judgment against 
Heggie, principal, and Husk, security, for $1,075 00, with 
interest from the 1st of January, 1861. The fi. fa. issued 
upon said judgment was levied in March, 1869, upon cer- 
tain property as Husk’s property. This was claimed by Wil- 
son. In April, 1871, Anderson made an affidavit as to the 
payment of taxes as required by the Relief Act of 1870, 
and filed it in office. In October the cause was tried. 

It was admitted that Husk had owned the property since 
the rendition of the judgment. Plaintiff’s counsel read in 
evidence said fi. fa. and affidavit, and then offered Ander- 
son, as a witness, to prove by him that he had paid all legal 


Vou. xiv. 2. 
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taxes due on the debt. He was objected to upon the ground 
that Husk was insane. It was shown that Husk was “im- 
becile and wholly incapable, from a decay of mind, to trans- 
act any sort of business or to recollect transactions in the 
past.” Thereupon the Court held Anderson to be incompe- 
tent to testify in his own behalf. And because no other evi- 
dence of the payment of taxes was offered, he dismissed the 
levy. Both these decisions are assigned as error. 


Lester & THomson, for plaintiff in error. Relief Act 
does not apply to claim cases. Anderson was competent, 
maugre Husk’s insanity: 10 Ga. R., 568; 11th, 423. 


Irwin & ANDERSON, for claimant. The Relief Act does 
apply to claim cases. Anderson was not competent, Husk 
being insane: Revised Code, section 3798; 37 Ga. R., 118. 
Payment of taxes cannot be shown by oral evidence, (Re- 
vised Code, section 3707,) unless the written evidence is ac- 
counted for. ' 


McCay, Judge. 


1. We do not think the first section of the Act of October 
13th, 1870, applies to plaintiffs in fi. fa. on the trial of a 
claim case. That section, as well as the second, third and 
fourth sections of the Act clearly contemplates plaintiffs seek- 
ing a judgment upon their claim. The whole language is in- 
applicable to a claim case; it is the claimant who brings a 
claim case into Court, and if the action is to be dismissed, it 
would be the claim that would fall. The levy is an inde- 
pendent thing; i is legitimate and lawful, after the affidavit 
is filed according to the fifth section. The isswe is upon the 
liability of the property levied on to the lien of the judg- 
ment. ‘True, the claimant may show that the fi. fa. is dis- 
charged, but he cannot go behind the judgment. We will 
not say that the claimant might not, by denying the truth of 
the affidavit, open the question as provided in section fifth of 
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the Agt, since as he may do this as an independent thing, 
there would seem to be no good reason why he might not 
make it a part of his claim case. But we are clear that if 
the affidavit has been made so as to authorize the levy, the 
plaintiff has a right to proceed with his levy, unless he is met 
with a counter-affidavit. 

2. The proceeding in a claim case is peculiar—the real 
parties are the plaintiff and the claimant. It is their rights 
alone that are settled by the verdict. The defendant, if he 
has any interest at all, is interested with the plaintiff. He is 
not a party in any substantial sense. His admissions, as a 
general rule, are inadmissible for either party ; his death does 
not abate the proceeding. If the claimant were to prove the 
fi. fa. paid off, it would still stand open against the defend- 
ant; the verdict of the jury would be no evidence for him. 

We do not, therefore, think the exceptions in the Evidence 
Act apply in case of the death or insanity of a defendant in 
fi. fa. in a claim case, 

We should hesitate much before we should exclude the 
party from testifying upon the payment of taxes on his claim 
because of the death of his opponent. The issue cannot be 
fairly said to be on any matter arising, or on trial between 
them, It isa preliminary investigation collateral to the main 
issue and not made by the pleadings. It is, too, a matter 
known, in fact, in most cases only to the plaintiff and can be 
proven only by him. 

For these reasons we think the Court erred in dismissing 
the levy. 

Judgment reversed. 








SUPREME COURT OF GEORGIA. 


Beall vs. The Marietta Paper Mill Company. 





ee 


A. A. BEALL, plaintiff in error, vs. THE MARIETTA PAPER 
Miu Company, defendant in error. 


By two supces.—1. When in a proceeding to foreclose a mortgage the 
defendants’ plea was defective, and he was allowed until the next day 
to perfect it, and on the calling of the case the next day, further time 
was asked for to perfect the plea on the ground that one of the coun- 
sel, who was also interested as a party, and who alone knew the facts 
sufficiently to make the amendment, had, that morning, been granted 
leave of absence by the Judge for the day, and the Court refused to give 
the time, and allowed the rule to be made absolute, and a motion was 
made to set aside the judgment: 

Held, That the motion to set aside, which was heard and determined by 
a different Judge, ought not to have been granted without a distinct 
statement, supported by affidavit, setting forth a substantial defense 
and showing affirmatively that the defendant had been injured by the 
absence of his counsel. 

2. Held, also, That, as there is nothirg in the motion to set aside the judg- 
ment, or in fact before the Judge on the hearing of the same, to show 
affirmatively that, if a new trial was had, the defendant could show 
any substantial defense, it was error in the Court to grant the motion. 
13th February, 1872. 


New trial. Absence of counsel. Before Judge Parrott. 
Cobb Superior Court. October Term, 1871. 


At October Term, 1869, of said Court a rule nisi was 
granted in favor of Beall for foreclosure of his mortgage 
against the Marietta Paper Mill Company, a corporation. 
Defendant, by its agent, Hammett, pleaded that it was en- 
titled to a deduction on said mortgage, “amounting to 
$1,000 or more, in specie, but the exact amount of which 
he does not know, because it is based upon facts exclusively 
within the control of plaintiff;” for that on the ......... 
day of ........., 186.., John T. Burkhalter, the then agent 
of said company, entered into a contract with said plaintiff, 
by which he “consigned to plaintiff ......... bales of cot- 
ton, with the express understanding and agreement that said 
plaintiff was to have said cotton shipped to Liverpool, Eng- 
land, and sold, and that plaintiff should receive therefor the 
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usual commissions charged by forwarding and commission 
merchants; but, in violation of said contract, plaintiff 
shipped said cotton to New York to .......... and through 
them to Liverpool, at a largely increased cost to said de- 
fendant, the said . having exacted and received their 
commissions, ete., as though they had been the original factor 
of said company, while, at the same time, plaintiff charged and 
received full commissions for shipping and selling said -cot- 
ton, thus doubling the expense,” etc. This plea was signed by 
Lester & Thomson and J. R. Brown, defendant’s attorneys. 
On the 4th of October, 1870, this plea was stricken, on de- 
murrer, for uncertainty, and a rule absolute was asked for. 
A day was given to defendant to amend. On the next day, 
no amendment having been filed, the Court allowed a rule 
absolute to be taken. On the 7th of October, 1870, Wil- 
liam R. Phillips made affidavit that he was the leading 
counsel, for defendant, in said cause; that the preparation of 
the cause had been entrusted to him by Faw, agent; that he 
directed the filing of said plea, but was unable to get the 
statement of account upun which said note and mortgage 
were given, which statement had been in the hands of one 
Robert, the company’s agent, though diligent effort was 
made to get it;. that he had not notified plaintiff to pro- 
duce a copy of it, because plaintiff’s interrogatories had been 
sued out by plaintiff, and crossed particularly by defendant, 
to which plaintiff was required to attach such copy; and 
that he expected to show, by plaintiff’s evidence, the over- 
charges in commissions and the amount due the company for 
exchange not allowed in said settlement ; that said note was 
largely increased by usurious rates of interest in renewing 
the same, but he (defendant) “did not then or now propose 
to claim any deduction for this interest, except as it was 
founded on a sum not due plaintiff;” that without this 
statement he could not fill the blanks in said plea, and “ he 
hoped to show,” on the trial, that defendant was entitled to 
a credit by reason of the facts, but for how much he could 
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not say; that plaintiffs interrogatories did not come in till 
Monday ; that on Tuesday he was, by Judge Knight’s con- 
sent, engaged in an important cause for the government, 
which prevented his amending the plea; that the next day 
he had leave of absence from said Court, and felt assured 
the cause would not be tried. 

J. R. Brown stated, in his place, that said rule absolute 
was opposed because Phillips was leading counsel in said 
cause and a large stockholder in said company; that he 
and Lester & Thomson brought this fact to the notice of 
the Court, admitted that the plea was defective, but said 
that they could not amend it without Phillip’s presence, and 
could not go to trial safely in his absence; that Phillips said 
there was a good defense to said cause, and he (Brown) be- 
lieved it was so; that Phillips had gone to Atlanta to repre- 
sent the United States against parties charged with stealing 
some of the government’s money at Marietta, under a leave 
of absence, and with the assurance that his causes would 
not be tried that day; and yet the Court allowed the rule 
absolute to be taken. 

Faw stated that he knew not the facts necessary to amend 
the plea, and that the preparation of the cause had been en- 
trusted to Phillips. Thomson stated, in his place, that Phil- 
lips was present when he made out the plea, and that said 
blanks were left for want of the papers by which to fill them. 

Upon these facts, the Court, in the absence of plaintiff and 
his counsel, granted a rule nisi, calling on plaintiff to shew 
cause why a new trial should not be granted. 

In answer to this rule, defendant said as follows: At the 
regular judgment term the cause was continued, because 
Phillips had leave of absence, though no plea was then filed. 
When the plea was demurred to, Phillips was present, and 
asked time to amend it, and the Court gave him till ten o’clock 
A. M. the next day. When the cause was called next 
morning, Colonel Brown said, Phillips was a large stock- 
holder, was absent by leave, and he alone knew the facts by 
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which to plead. Brown added that Phillips was leading 
counsel for defendant. The Judge replied, that his name 
was not marked upon the docket, nor signed to said plea, 
and that the leave of absence was not intended to cover this 
cause. Plaintiff’s counsel said if defendant’s counsel would 
state in their places that they believed there was any de- 
fense, he would let the case go by. Lester & Thomson, 
who filed this plea, would not so state, and Brown said only 
that he believed there was a defense because Phillips had said 
so. Thereupon the Court allowed the rule absolute to be 
taken. 

Subsequently said rule nisi to set the judgment aside was 
taken. It was not served upon defendant’s counsel ; the Clerk 
says he mailed them a copy, but they did not get it. Hear- 
ing that something existed which prevented the proceeding 
of the fi. fa., plaintiff’s counsel went to the Court, in April, 
1871, and there found this motion. By consent, an order 
was taken to hear said motion in vacation, Phillips and Les- 
ter being then and there notified that as yet no defense had 
been filed and no ground for a defense shown in said motion, 
and it was put in the order that they might amend, and that 
plaintiff might insist upon a want of service in said cause, 
notwithstanding this consent. 

In August, 1871, at Chambers, the parties met and Judge 
Knight, before whom all the foregoing proceedings were had, 
postponed the hearing till Term time. At the Term, Judge 
Parrott presided. On the hearing before him, plaintiff’s 
counsel read said papers and the said answers of plaintiff to 
interrogatories. Of them it is sufficient to say that they were 
in Court and opened when the plea was demurred to as afore- 
said; they had attached to them a copy of the account which 
was rendered to Robert, agent of defendant, all defendant’s cor- 
correspondence touching said cotton and an absolute denial of 
any and everything giving color to said stricken plea, i. ¢., they 
stated that the cotton was never sent to New York, and no 
double commissions had been charged. From them it appeared 
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that some usury had been added on the various renewals of the 
notes, but it was not clear whether this was in the renewals to 
Beall or to the bank, where they had gotten money with Beall 
as their indorser. Beall had had to take up the company’s 
note in bank, and they gave this note and mortgage to cover 
his payment to the bank, and from time to time renewed 
Beall’s note also. After argument had, the Court granted a 
new trial. And upon a motion to continue the cause by de- 
fendant, it was continued. The grant of a new trial is as- 
signed as error. 


A. W. Hammonp & Son, for plaintiff in error. As to 
service of rule: Revised Code, section 3673; 21st Ga. R., 
216; 13th, 204. Continuance for absence of counsel: Re- 
vised Code, section 3474; 10 Ga. R., 87; 16th, 526; 18th, 
388; 31st, 46. New trial not granted unless it appears that 
there is a probability of different result. 


Lester & THomson, for defendant. 


McCay, Judge. 


We recognize fully the rule that the act of the Court ought 
not to injure any one. And did it appear to us that the de- 
fendant had been damaged by the refusal of the Court to 
recognize the leave of absence of Mr. Phillips, however un- 
just such a leave might have been to the plaintiff, we should 
affirm this judgment, setting aside the rule absolute. But it 
is not clear to us that Judge Knight was not in the right in 
refusing to delay the case for the absence of Mr. Phillips. 

When the case was called, the day before, the plea was 
stricken out, because the sum claimed to be abated from 
the note was left blank, so that there was in fact no plea. 
The defendants was given until next day to perfect the plea 
from the interrogatories of the plaintiff then in Court. That 
Mr. Phillips got leave of absence next day, was no excuse 
for not perfecting his plea. It might easily have been done 
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on the day the case was first called; it might have been done 
that night. The thing to be done was office work, the exam- 
ination of the plaintiff’s interrogatories, and from them per- 
fecting the plea. A leave of absence of an attorney from the 
Court-house, on agreement that his cases shall not be tried, 
is strained very far when it is used to pass cases when there 
is no plea. Had Mr. Phillips perfected this plea, and thus 
had an issue before the Court, his rights to have the case 
passed would have been very clear. But we can well see 
how Judge Knight may have felt that his leave of absence 
could not fully excuse the failure to perfect the plea which 
might well have been done notwithstanding the leave. 

But, a3 appears from the record, there is yet no statement 
under oath of a substantial defense. ‘Phe claim of an abate- 
ment of the plaintiff’s demand is still only insisted on in a 
loose, indefinite way. No specification is made and definite 
amount fixed. 

Mr. Phillips is dependent on the plaintiff’s answer for his 
defense. That he admits, and yet, having it before him, he fails 
even yet to point out in what respects and to what amount 
the note exceeds the proper indebtedness. 

As appears to us the plaintiff’s answers show the note to 
be right, and that, in the two respects mentioned in the plea, 
to-wit: the commissions and the exchange, there is no error. 
Nothing is set forth in the motion in denial of the plaintiff’s 
answers, nor does it appear at all that, if Mr. Phillips had 
been present, it would have been possible for him to perfect 
the plea so as to set out a substantial defense. 

It would be grossly unjust to the plaintiff to delay him in 
the mere abstract proposition that Judge Knight had given 
Mr. Phillips leave of absence, and then went on with this 
case in spite of the leave. It ought to appear, in some sat- 
isfactory way, that a wrong has been done; that Mr. Phil- 
lips, if present, could have helped the defendant’s case. This 
is not the absence of an attorney at the trial, when the loss of 
his skill and learning is manifest. The damage here is, that 





34 § SUPREME COURT OF GEORGIA, 
The Wood Hydraulic Hose Mining Company vs. King. 


Mr. Phillips, in consequence of this leave, failed to amend 
and perfect the plea. Could he have so done if present? 

We think this ought to have appeared in the motion—such 
facts of defense as made a good plea ought to have been stated 
and sworn to—plenty of time was given for this; a special 
consent that the motion might be amended was entered into. 
Yet still, no definite, distinct facts are set up; and if the plain- 
tiff’s answers are true, it would appear that no such defense 
can be set up. It is true, that it is apparent that a part of 
this note is for interest at more than seven per cent. But 
even in the stricken plea no defense of usury is set up, nor is 
there in any of the motions any claim to put the defense on 
this ground. , 

In our judgment, therefore, Judge Parrott erred in setting 
aside the judgment, for the simple reason that it is not made 
to appear that the plea can be truthfully amended so as to 
present a substantial defense. 

Judgment reversed. 


THE ,Woop Hyprautic Hos—E Mintne Company, plain- 
tiff in error, vy. Harvey Kine, defendant in error. 


(By two supees.)—1. Although a corporation, as such, can do no cor- 
porate act out of the limits of the State granting its charter, yet its 
agents and officers may bind it by contracts and engagements made in 
other States, and the minutes of its board of directors may be used as 
evidence of the acts of the board, even though the meetings of the 
board appear to have been held out of the State chartering the corpo- 
ration. 

2. It is a necessary incident of a mining corporation that it shall have 
power to contract and to bind itself to those dealing with it in matters 
within the intent of the charter, even though the charter contains no 
express grant or power to contract or make debts. 

8. The directors of a corporation, unless expressly restrained either by 
the charter or the by-laws, may exercise the ordinary powers of the 
corporation. 

4. A corporation which, through its directors, accepts the services of 
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another as treasurer, and ratifies and audits his accounts, in which a 
balance appears against the corporation, is bound by the admission, as 
a private person would be, under the same circumstances. 

5. When the treasurer of a corporation, with the knowledge and consent 
of the directors, raised money for the use of the corporation, on his 
own credit, paying interest therefor above the legal rate, and his 
accounts, as treasurer, were audited and agreed to by the company, of 
extra interest appearing on the account, and a balance struck and 
agreed to as due the treasurer, a verdict of a jury for the balance, 
with legal interest from the date of the account, is not legal. 

. When the Judge who presided at the trial refuses to grant a new trial, 
en the ground that the verdict is contrary to the testimony, it must be 
a very strong case, indeed, to justify this Court in overruling the judg 
ment. 12th February, 1872. 


Corporation. Evidence. New Trial. Before Judge Par- 
ROTT. Lumpkin Superior Court. September Term, 1871. 


King brought assumpsit against said company, a corpor- 
ate body of this State, for his services as its treasurer, and 
for money paid out by him for the company to carry on its 
mining operations in Georgia. The defenses were non 
assumpsit and that King had failed to perform his duty. 
King was examined by interrogatories and swore to the cor- 
rectness of his account, and, to fortify his testimony as to 
money paid out by him for the company, he produced re- 
ceipts signed by the parties to whom he paid the said money. 
He also attached to his answers copies of the action of the 
board of directors, held in their several meetings, in Bos- 
ton, Massachusetts, He admitted that it required certain 
usury to make up the sum total of his account, but said 
that he had had to pay out usury for the company, with the 
knowledge and approbation of the directors, and that they 
submitted his accounts to an auditing committee, who re- 
ported that his claim was just and due, and that the direc- 
tors adopted said report. The report copied from the min- 
utes was also attached to his answers. He denied any and 
all facts going to make up the defense. 

These interrogatories were objected to, upon the grounds 
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that there was higher evidence, in writing, of the facts 
therein stated; because King’s authority to contract debts 
against the company must be shown by the records of the 
company ; because the vouchers for money paid out were 
but the written statements of third persons, and because the 
company was not bound by the action of its directors out of 
this State. The objections were overruled, and the testi- 
mony was read to the jury. 

For the defendant there was evidence tending to show that 
King had failed to attend to his duty, and to set up a contract 
made by him as to taking pay on stock which King had 
denied, as stated by them. 

1. Defendant’s counsel requested the Court to charge the 
jury that if King, while treasurer of said company, tran- 
scended his authority in running the company in debt, by 
advancing the money himself, when he was authorized to 
sell stock to raise funds for the operations of the company, 
and negligently failed and fraudulently refused to put the 
stock of the company on the market, for that purpose, when 
requested so to do, and at the same time he could have sold 
the same at $5 per share, the defendant is not liable. 

2. That if the jury were satisfied, from the evidence, that 
King, the plaintiff, whilst he was treasurer of the company, 
so managed to depreciate the value of the stuck or designedly 
withheld the same from market, with a view to advance his 
own individual interest, and not the interest of the company, 
and he, at the same time, advanced money in order to keep 
the said stock from the market, then defendant is not liable, 
as the plaintiff cannot take advantage of his wrong. 

3. That, if the jury are satisfied, from the evidence, that the 
evidence of the plaintiff does not correspond with the ac- 
count of the plaintiff and sustain his claim, then you must 
find for the defendant. 

The Court refused so to charge, but on the contrary charged 
the jury as set forth in the fifth, sixth, seventh, ninth and 
tenth grounds for a motion for new trial as hereafter set forth. 
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The jury returned a verdict for King for $10,651 63, prin- 
cipal, and $2,187 12, with cost of suit. Whereupon counsel 
for defendant moved for a new trial on the following grounds: 

1. Because the Court erred in admitting the interrogatories 
of King as evidence. 

2. Because the Court erred in admitting in evidence the 
vouchers of Harvey King, treasurer of the said company, as 
evidence for the plaintiff to prove his individual account. 

3. Because the Court erred in admitting the report of a 
committee of stockholders, composed of E. F, Hodges, Joseph 
Murdock and N. H. Hand, made and reported at a meeting 
held in the city of Boston, and State of Massachusetts, on 
the 23d September, 1868. 

4, (Withdrawn by leave of the Court.) 

5. Because the jury found said verdict contrary to the 
charge of the Court in this: 1. A corporation act and do 
business by its officers and agents, and these officers and agents 
derive their powers from the charter, by-laws and votes and 
resolutions of the corporation. ‘The mode by which corpora- 
tions manifest their assent, make contracts, etc., is by their 
common seal or by vote of the company, or by contract, or 
agreements of their legal authorized agents. If you are satis- 
fied, from the evidence, that the corporation did not contract 
this debt by legal votes of the company, or by its legal author- 
ized agents, the company is not liable, and therefore you must 
find for the company. 2. In this, that the charter, by-laws 
and resolutions of the company must be strictly pursued by 
the officers and agents, and if they transcend their authority, 
the company defendant, is not liable. 3. If you are satis- 
fied, from the evidence, that the directors had no legal author- 
ity from the stockholders to borrow money through the treas- 
urer, the action of directors authorizing the treasurer and 
plaintiff to borrow or advance the same, are void, and there- 
fore plaintiff cannot protect himself under the action of the 
board of directors. For when directors are made agents to 
do anything for the company, they must follow strictly the 
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charter, vote and resolutions giving them authority. 4. That 
the prineipal is bound by all the acts of his agent within 
scope of his authority. If the agent exceeds his authority 
the principal cannot ratify in part and repudiate in part. He 
must adopt either the whole or none. 5. If you are satis- 
fied, from the evidence, that the defendant, by its legal agent, 
borrowed money, or the plaintiff advanced the money as agent 
of the defendant, then the defendant is liable; but if you 
are satisfied that the money was borrowed or advanced with- 
out authority from the principal, then the defendant is not 
liable. 6. That the principal may ratify the acts of agent; 
the ratification relates back to the act ratified, and takes ef- 
fect as if originally authorized; so if you are satisfied, from 
evidence, that King, the plaintiff, was not legally authorized 
to borrow or advance the money, the defendant may after- 
wards ratify his acts, and the ratification may be express or 
implied from the acts or silence of the defendant, and the 
ratification once made, cannot be revoked. 7. That the usual 
mode of proceeding in bodies, or companies, where trans- 
actions of business are done through committees appointed, 
is that the subject-matter to be acted upon by the committee 
is referred to a committee, they, by its chairman, makes its 
report. The report is accepted or received by the body ; then 
the report is adopted by the vote of the body ; so if you are 
satisfied that the report of the committee in which the plain- 
tiff’s claim was audited was accepted and adopted by the vote 
of the company, defendant, then the defendant is liable, and 
you must find for the plaintiff; but, if you find the money 
was borrowed without authority, and the act was not ratified, 
you must find for the defendant. 8. The jury is only author- 
ized to allow the plaintiff seven per cent. interest under the 
law on his claim, and you will, if you are satisfied the plain- 
tiff is entitled to recover, calculate the interest on the amount 
due at the rate of seven per cent. 9. If you are satisfied, 
from the evidence, that the plaintiff has, by neglect or bad 
management, or the failure to do that which he was bound 
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to do in his office, damaged defendant in any certain amount, 
which must be ascertained by proof, then the defendant is 
entitled to recover of the plaintiff the amount in this action 
by way of reconpment. 

6. Because the Court erred in refusing to charge the jury 
as requested as aforesaid. 

7. Because the Court erred in eharging the jury that “the 
eighth by-law of the company is, when the directors shall 
deem best, in their judgment, to make contracts, borrow money 
and run the company in debt by giving the company notes 
or otherwise,” and if you are satisfied, from the evidence, 
that the directors acted according to the best of their judg- 
ment for the best interest of the company, and authorized 
the treasurer to borrow or advance the money, unless such 
action, or borrowing money, or contracting, was contrary to 
the charter,” (it binds the eompany.) 

8. Because the Court erred in charging the jury that if 
they were satisfied, from the evidence, that the plaintiff bor- 
rowed or advanced the money sued for while agent of the 
defendant, and that he had no authority to borrow or make 
such advance, that the company, defendant, may afterwards 
ratify said contract, either expressly or impliedly, by vote of 
the stockholders and directors, or by receiving the benefits of 
the money borrowed or advanced, made by said agent. If 
you find, from the evidence, that this is the case, the defendant 
is liable. 

9. Because the jury erred in allowing the plaintiff twelve 
per cent. on his claim, contrary to the charge of the Court and 
contrary to the law. 

10. Because the verdict is contrary to the evidence in the 
ca e, etc. 

The Court refused a new trial and error is assigned on said 
grounds, 


Joun A. Wimpy, for plaintiff in error. Corporations 
must act within their charters: 2 Kent’s Com., 299; 2 Craneh 
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R., 169; 13 Peter’s R., 587; 2 Cowen’s R., 675; 40 Ga. R. 
619, 625. Mining companies have no implied authority to 
borrow money: 2 M. and N. R., 595; 2 Kent’s Com., 298, 
(note.) They must act through their officers: A. and A. on 
Corp., sec. 231; 21 Howard’s R., 365. How they appoint 
agents: A. and A. on Corp., sec., 283; 7 Cranch’s R., 305. 
The treasurer could not bind the company : See Charter, Acts 
1860, p. 1382; 10th By-law; 7 Cranch’s R., 305; 2 Barb. R., 
107; 13 Peter’s R., 287, Authority strictly construed: A. and 
A. on Corp., sec. 277. The province of directors: A. and A. on 
Corp., secs. 279, 280; 12 Wheat R., 113; 4 Mass. R., 596; 
18 Ga., 411. If directors had authority to borrow money they 
could not delegate it to King: A.and A. on Corp., 277; 2 
Kinnie’s L. C., 492; 26 Wend. R., 485. General agents can- 
not run company in debt: 5 Denio’s R., 283. A Georgia cor- 
poration cannot act in Massachucetts: A. and A. on Corp., 
sec, 1024; 27 Maine R., 507 ; 13 Peter’s R., 288; 1 Black’s, 
286 ; 14 Ga. R., 341. Highest evidence must be produced: 
R. Code, sec. 8707; 12 Wheat R., 114, 115. Receipts of 
third persons are not admissible: 1 Gr. on Ev., secs. 212, 
305. 


GrorcE D. Rice; H. P. BEtu, for defendant. 
McCay, Judge. 


1. We recognize fully the doctrine that a corporation, as 
such, does not exist out of the jurisdiction which charters it: 
1 Blatch. R., 628 ; 13 Pet. R., 588; 1 Black. U.S. R., 286. 
But, while this is true, nothing is now better settled than 
that a corporation may, by its agents, make contracts, sue and 
be sued, out of that jurisdiction which gave it birth. This 
State is full of agents, doing business for corporations of 
other States, and even for corporations of foreign States ; 
and the authorities are now uniform that an agent of a cor- 
poration may exercise its powers out of the State incorpora- 
ting it, provided there be nothing in the charter or in the 
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nature of its powers contravening it: 13 Pet. R., 588; 34 
N. Y. R., 208. If one agent may thus act, there would 
seem to be no sensible reason why a board of agents may 
not do so. As the directors are only agents, the principle is 
broad enough to include them: See 35 Missouri R. 26; 27 
Maine R. 509. The evidence is conclusive, that this corpo- 
tion was chartered by this State, and that it went into opera- 
tion under the charter. Indeed, the fact that the president 
of the company appears and pleads to this declaration, ad- 
mits the organization. Admitting that a stockholders’ 
meeting could not be held out of the State, we must pre- 
sume that the directors were chosen according to law, to-wit, 
in this State. The evidence is that several of them have 
been acting since 1861, and there is nothing in any of the 
pleas, or the evidence, showing (nor was it insisted on before 
the Court below) that the directors were not legally chosen 
We hold, therefore, that the records of the company, show- 
ing the acts of the directors, was good evidence to bind the 
company. 

2. It is not necessary that the charter of a company should 
specify the powers granted to it, except so far as to specify 
the purposes of the company, and to define its franchises. 
Unless restrained by the charter, the grant of corporate 
powers carries with it the powers necessary to carry the fran- 
chise iato effect. The power to contract—to incur debts, 
etc. — would seem to be incident to every corporation, unless 
the charter provides to the contrary: 5 Barbour R,, 9; 
25 Indiana R., 536; 1 Barb. R., 584. It would be im- 
possible for this company to use its franchise without mak- 
ing contracts ; and, without doubt, it may make any contract. 
within the scope of the object of the franchise. 

3. The general rule is, that the directors of a corporation: 
may do any act within the powers of the company, unless 
restrained by the by-laws, or by the special votes of the 
stockholders, at their meetings: Angel & Ames on Cor.,, 
section 231; and there is nothing in any of the by-laws,. 

Von. xiv. 3. 
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offered in evidence, to limit the power of the directors. 
We are, therefore, of the opinion that the directors might 
lawfully authorize the treasurer to borrow money and to 
contract debts for the purposes of the charter. 

4, But we are of the opinion that if a corporation accept 
the services of another, and actually receive and use monies 
advanced by him, it cannot set up want of authority in its 
charter to make the contract. It would be outrageously un- 
just to permit a corporation to thus practice a fraud upon one 
dealing with it. If a corporation undertake to exercise a 
franchise not granted by its charter, there is strong authority 
for holding the act void and permitting even the corporation 
to repudiate it. Since, as it is said, the act is illegal, contrary 
to public policy. But where the objection is not that the cor- 
poration has undertaken to exercise a franchise not granted 
to it, but that its officers or agents have exceeded, not the 
powers of the corporation, but their own powers as agents, a 
different rule obtains, In such cases they stand like other 
principals employing agents, and if they knowingly receive 
the fruits of the excessive exercise of authority by their agents, 
they are held to have ratified the act. The proof here is 
abundant that Mr. King advanced the money and gave his 
services under his undertaking with and by the consent of 
the directors, and the pruof is equally strong that the com- 
pany has received and used both his services and his money. 

5. We see no illegality in allowing the credit to Mr. King 
of the extra interest he had to pay to raise the money. He 
was actiug under the orders and by the consent of the direc- 
tors, and the facts of the case show that this extra interest is 
not a charge for the use of Mr. King’s money, but a mere 
return to him of money paid out by him for the use of the 
company. This account was audited by a committee, these 
items recognized, and we see no reason to disturb the account 
stated and agreed upon by both parties. 

6. Without doubt there is a conflict in the evidence, and 
“we are not prepared to say that the evidence does not pre- 
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ponderate somewhat in favor of the company, on at least two 
of the issues made in this case, to-wit: whether the $1,500 
was an advance by way of loan, or whether it’ was in part 
payment of stock, to be taken by Mr. King; and, second, 
whether Mr. King did not specifically damage the company 
by failing to put the stock upon the market. But as there 
was evidence on both sides upon these issues, we are not dis- 
posed to disturb the verdict, sustained as it is by the refusal 
of the Judge who tried the case to grant a new trial. We 
think the jury might well have felt themselves justified in 
considering the report of the auditing committee as settling 
these questions in favor of Mr. King, and the evidence of the 
present president of the company is an admission of the truth 
of Mr. King’s claim as it stands, 

We do not, therefore, think this is such a case as demands 
our interference. It requires a very strong case to justify 
this Court to overturn the verdict of a jury with the judg- 


ment of the Court sustaining, in a question of evidence. 
Judgment affirmed. 


Joun R. HoLsenBAKE, plaintiff in error, vs. THE STATE 
OF GEORGIA, defendant in error. 


By two supces.—1. Where, on atrial for murder, it was proposed to 
prove certain statements of the prisoner confessing his guilt, made in 
jail to a fellow prisoner, and, on a preliminary examination, it appeared 
that the prisoner had, before these statements were made, written a 
letter to the Governor, indicating that the murder had been committed 
in pursuance of a conspiricy, and mentioning several names of per- 
sons as conspiritors, and the Attorney General of the State, by author- 
ity of the Governor, had offered him a full pardon if he would disclose 
the whole, but it did not appear that he had made any disclosure, 
either to the Attorney General or Governor, brt had promised to do 
so in writing, which written disclosure he had not made at the time he 
made the statements to his fellow prisoner : 

Held, That it was not error in the court to permit the statement thus 
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made to go to the jury, it not appearing that they were made under 
any undue influence at the time, and there being nothing to show that 
the arrangement with the Attorney General had been acted on by the 
prisoner. 

. The preliminary examination before the Court, to ascertain if confes- 
sions offered are, or are not voluntary, is properly conducted in the 
presence of the jury, and the confessions, when introduced, are to be 
passed upon by the jury, in all respects; the decision of the Judge that 
they were voluntarily made being only prima facie. 

8. It is competent for the State to introduce evidence to contradict any 
facts stated bv the prisoner in his statement made before the jury, un- 
der the Act of 1869. 

4. A charge of the Court, that the jury must be satisfied that the de- 
fendant was insane before they can acquit him upon that ground, 
though, perhaps, too strongly stated, is not a ground for a new trial if 
there be no evidence of insanity before the jury. 

5. When, on a trial for murder, the confessions of the prisoner were in 
evidence before the jury, and the Judge, in his charge, told the jury 
that whilst they could not convict upon the confessions alone, uncor- 
roborated by other evidence, yet, that, if it was proven that the per- 
son to whom the confession referred, was unlawfully killed, this was 
evidence of corroboration sufficient to authorize the jury, under the 
law, to convict on the confessions: 

Held, That this was not error. 

6. If the verdict is amply sustained by the evidence, and no material 
error appears in the rulings of the court below, a new trial will not be 
granted. (R.) 28th February, 1872. 


Criminal law. Before Judge CLARK. Macon Superior 
Court. May, 1871. 


Holsenbake was-indicted for murdering George W. Fish, 
in said county, on the 28th of February, 1871, by shooting 
him. He was tried in May, 1871. 

Jacob Odom, a negro, testified that he was at the train 
about 2 o’clock, A. M., of said day, when Fish came on it 
to his home, Oglethorpe; that he took Fish’s papers to 
carry for him, and, as they were walking near the Court- 
house door, some one shot a gun from it, and Fish fell. He 
added that he ran off for help, told several persons that 
Fish was killed, and begged them to go to see him. They 
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went, and found him dying from the effects of bullets in his 
head and neck. 

What Odom said and did, as aforesaid after the shooting, 
was objected to by prisoner’s counsel, but the objection was 
overruled, The parties whom Odom called up testified that 
Fish died in a few minutes from the effects of said wounds. 

One MeNeil testified that, in January, 1871, he was talk- 
ing with Holsenbake, and that Holsenbake said that, if 
Fish was having improper intimacy with his (Holsenbake’s) 
former wife, it would do Fish no good. Further he testi- 
fied as follows: On the 10th of April, 1871, at night, he 
and the deputy sheriff happened to be near the jail together. 
Holsenbake and Loyd (who was indicted with him as ac- 
cessory,) were in the jail up-stairs, in different rooms, and one 
Stubbs was in jail below Holsenbake. He heard Stubbs ask 
Holsenbake if Loyd were not the instigator of that matter, 
and Holsenbake said Loyd was, and charged Stubbs to tell 


no one of it. He did not suppose Holsenbake was aware that 
he (O’Neil) was there. Though he remained there about 
an hour, he did not remember any more of said conver- 


sation. 

It was agreed that defendant’s counsel might move to rule 
out this evidence, after they had examined the facts and cir- 
cumstances under which Holsenbake so spoke to Stubbs. 

Another witness testified that, two or three weeks before 
Fish’s death, prisoner took a drink at a well; said it would 
be the last he would ever take there, and that something 
would soon happen which would not be agreeable news to 
the Jones family. (Jones was the father of Mrs. Holsen- 
bake, and she and her child resided with Jones.) Another 
negro testified that Holsenbake several times consulted him 
as a fortune-teller ; and, about two weeks before the killing, 
asked him if Fish was in the way of his reconciliation with 
his wife, and whether he (Holsenbake) would ever kill 
anybody. Stubbs was examined, and testified to a general 
conversation between himself and Holsenbake, in the eve- 
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ning before Loyd was put in jail, in which Holsenbake told 
him that he (Stubbs) was in no danger, for he knew nothing 
about the killing, but that he (Holsenbake) was in danger 
of being hung, for parties would swear lies against hiw ; 
that he staid all night that night at Loyd’s, but did not 
know whether Loyd and his wife knew it or not; that he 
was looking for Colonel Farrow to come down, and wished 
Stubbs, if Farrow asked him who killed Fish, to say he did 
not know; that he (Holsenbake) would bring some things 
to light before Court which would relieve Stubbs, but could 
not yet. This appearing to be substantially all that oc- 
curred between Stubbs and Holsenbake prior to said conver- 
sation heard by McNeil, McNeil’s testimony was held com- 
petent over the objections of defendant’s counsel. Prisoner’s 
counsel reserved the right to move to rule out Stubb’s testi- 
mony, when it should appear why Holsenbake so addressed 
him. 

Colonel Farrow, Attorney General, was introduced. He 
produced a letter from Holsenbake, not dated, addressed to 
the civil authorities of Georgia, and turned over to Farrow 
by the Governor, on the 25th of April, 1872, with instruc- 
tions to proceed to Oglethorpe, and try to find out whether 
there was a conspiracy to kill Fish, and who was concerned 
in it. This letter was introduced as evidence over prisoner’s 
objection. It stated nothing to the purpose, but that prior 
to Fish’s death, Jones, son of Jones, who had been elected to 
the State Senate as a radical, was discussing the probability 
of his father being unseated, and said, if he were, Bullock 
would appoint him District Judge; that when Holsenbake 
suggested that Fish would likely be appointed, he replied 
that his father could hire a negro to kill Fish, and it would 
be charged to some democratic Ku-klux, and his father 
would get the place at last. (Fish had been appointed Dis- 
trict Judge before he was killed.) 

Farrow testified that, with this letter, he saw Holsenbake 
and asked him to explain it, and told him, in presence of 
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Mr. Wallace, his attorney, that he (Farrow) would not give 
a cent for any confession of his own guilt, but, if he would 
disclose who else was engaged in it, he would recommend 
the Governor to pardon him, and he believed the Governor 
would regard his recommendation favorably. The record 
does not show when this was, nor that it was prior to the state- 
ment made to Stubbs. Farrow also said that it was arranged, 
on the day he spoke with H., in V@allace’s presence, that 
Holsenbake should make a written statement. Holsenbake 
made a written statement, at Farrow’s request, but what that 
was does not appear. Mr. Wallace testified to the remarks 
of Farrow to Holsenbake about as Farrow did. And Wal- 
lace offered to read a letter from Holensbake, written to him 
on the 20th of April, 1871, and his reply of the 26th, in 
which reply he stated that he had no doubt Farrow would 
keep his promise, and urged him, meanwhile, to get ready 
for trial, especially to get ready to prove that he anticipated 
living with his wife again, and that Fish’s designs upon his 
wife were bad. This evidence was all offered to show that 
the confessions were made under the influence of hope of 
relief. The Court rejected Holsenbake’s letter to Wallace, 
and Wallace’s reply. 

Stubbs was again introduced by the State over prisoner’s 
objection. He then testified that since the conversation form- 
erly detailed, Holsenbake told him that he, Holsenbake, killed 
Fish because of his, Holsenbake’s wife, and that Loyd insti- 
gated him to do it. He admitted that detectives sent from 
Atlanta had promised him, Stubbs, a pardon if he would 
tell all he knew about the matter. Another witness testified 
to hearing this last conversation. 

Here the State rested its case. Prisoner’s counsel said 
they would introduce no evidence, but would read _prisoner’s 
statement. The Solicitor General asked if the reading of 
that statement would deprive defendant’s counsel of the con- 
cluding argument. The Court said it would not, but that 
the State might rebut the statement by evidence. Prisoner’s 
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counsel then read a written statement by prisoner. In it he 
said nothing about killing Fish. He stated in it that during 
his long absence of four or five years from his wife, she fre- 
quently wrote him to return and live with her; that, after 
his return, he watched Fish going to her room, (as he sup- 
posed,) giving this in detail; stated that this made him al- 
most a maniac, and under this influence he might have made 
improper threats aghinst Fish; that any confessions made 
were in hope of Executive pusdon. 

The State introduced a record showing that Holsenbake’s 
wife had been divorced from him, but when the divorce was 
granted does not appear. Several witnesses testified to Mrs. 
Holsenbake’s chaste and ladylike conduct. While one of 
them was being examined, defendant’s counsel, on cross-ex- 
amination, asked him what was Fish’s character for libertin- 
ism. This was objected to. The Court said the question 
might be asked, but if prisoner cross-examined the witness 
they would lose the conclusion of the argument. Upon re- 
consideration the Court said he would not allow the ques- 
tion answered, but would withhold any decision as to the ef- 
fect of cross-examination of the State’s witness upon the right 
to open and conclude the argument until the point arose. 
The prisoner’s counsel did not cross-examine the witness. 
Mrs. Holsenbake testified that Fish never had been in her 
company except in the presence of other persons. Here the 
evidence was closed. Defendant’s counsel opened and con- 
cluded the argument. 

The Court charged the jury as follows, reading the sec- 
tions of the Code cited therein defining murder, ete: 

GENTLEMEN: You are called to the discharge of a most 
solemn duty; one that no good citizen should seek, but one 
that all good citizens who have at heart the well-being of 
society, and the faithful maintenance of the law, should dis- 
charge with faithfulness and fidelity, so as to vindicate the 
law, acquit their consciences, and measure out justice to those 
accused of crime. 
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The defendant is charged, before the bar of the county, 
with the high crime of murder. If he is guilty of the charge, 
he has forfeited his life. The law makes that the penalty of 
the transgression ; it lays its powerful and strong hand upon 
him, and calls upon him in a most solemn form to answer 
the charge; it gives him every advantage of counsel, and the 
privilege of selecting the men as jurors who shall pass upon 
his guilt or innocence. 

This grave responsibility is cast upon you, and you alone 
ean discharge it. If he is guilty, you will, without regard 
to consequences, go forward and meet the result like honest 
men. If he is innocent, you will, with equal firmness, throw 
the protection of the law around him by a verdict of ,not 
guilty. 

The wisdom of the world has demonstrated that society 
cannot protect itsself against the crime of murder, otherwise 
than by taking the life of the offender. No other punish- 
ment seems adequate to the enormity of the crime, and it is 
only in those countries where this penalty is promptly inflict- 
ed upon the guilty, that human life is protected. It is the 
certainty of the punishment that deters offenders. That mis- 
taken or misapplied clemency which shields the offender and 
protects the guilty—which shrinks back from the consequence 
of verdicts of guilty—inflicts a fatal blow at the best inter- 
est of society, gives license to crime, and leaves the peaceable 
and unprotected citizen at the mercy of every desperado who 
may seek his life. 

Still, in the maintenance of the law and the protection of 
the community, the vindication of the innocent is a duty as 
sacred and binding as the punishment of the guilty. While 
you should set your face against crime, and sternly and un- 
flinchingly bring the criminal to justice, you should stretch 
forth your hand to save the innocent from harm. 

The great questions for your deliberate consideration are 
these: 
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1. Did the deceased, George W. Fish, come to his death 
in the manner set forth in the bill of indictment ? 

2. Was the crime committed in this county ? 

3. Did the defendant, Holsenbake, commit the crime? 

Murder, Code, sections 4254, 4255, 4256. Malice is the 
main ingredient of murder. In every killing the law pre- 
sumes malice, and if the accused is identified as the slayer, it 
is incumbent on him to show there was no malice: 3739. 

Code, section ...Confessions of guilt should be received 
with great caution. But when the proper caution has been 
observed in the reception of the testimony, if it appears that 
the confessions were deliberately made, that they were made 
freely and voluntary, without being induced by another, by 
the slightest hope of benefit, or remotest fear of injury, they 
are the most effectual proofs in the law; their value depends 
on the supposition that they are deliberate and voluntary, 
and on the presumption that a rational being will not make 
admissions prejudicial to his interest and safety, unless when 
urged by the promptings of truth and conscience. A con- 
fession alone, uncorroborated by other evidence, will not jus- 
tify a conviction: section 3739. 

The question for your consideration is, what “other evi- 
dence” is corroborative? 

The corroboration contemplated by law, in this case, is that 
of the death of Fish, and that he came to his death by gun- 
shot wounds. This is what is called in law the “corpus de- 
licti.” These facts must be made out before you can convict 
upon the confessions of defendant, however deliberately made. 
The reason of this wise rule is, that persons have been convicted 
and executed upon their confessions, and afterwards the sup- 
posed dead man was found alive. 

You must be fully satisfied that Colonel Fish was killed, 
that he was killed unlawfully, while in the peace of State, 
before you can convict upon the confessions alone of the de- 
fendant; but if you are satisfied of these facts, no other cor- 
roboration is necessary. That is the only other evidence 
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needed, in order to justify you in finding a verdict of guilty 
upon the confessions, provided you are satisfied that the de- 
fendant has confessed that he committed the crime. 

If Mr. and Mrs. Holsenbake were divorced from each 
other by a decree of the Superior Court of Macon county, 
the relations of man and wife ceased from the date of the de- 
cree, and they were, from that time, no longer responsible for 
the conduct of each other. Holsenbake ceased, from that 
time, to have any control over the action or conduct of Mrs. 
Holsenbake. He was not responsible for her support or main- 
tenance, nor was he responsible, either legally or morally, for 
any act of hers. It was no concern of his, more than any 
other man in the county, whether or not she went astray 
from the path of rectitude. If she had been polluted with 
shame and disgrace, it is her misfortune; but his hand could 
not shield her, nor could his arm inflict punishment on the 
suspected man. He had no right to take the life of Colonel 
Fish—if he did take it—on account of suspicion, in his mind, 
of too great intimacy with Mrs. Holsenbake. He had no 
right to take his life if he had caught him in the act of 
adultery; and if he had taken his life under such circum- 
stances, it would have been murder. If he could not take 
life for actual adultery, much less could he take life—if he 
did take it—upon a suspicion of guilt. 

The marriage bed is sacred, and when it has been invaded, 
society may wink at a swift and terrible retribution upon the 
offenders, but the martial rights can only attach when the 
state of marriage exists, and in no case when the parties have 
been divorced. Society, in its regard for the sacredness of 
the marriage relations, can go no further than this withont 
breaking down all barriers, and putting itself and the lives 
of its citizens at the mercy of every jealous-minded and evil- 
disposed man. 

Insanity. The killing must have been done by a person 
of sound memory and discretion. A lunatic or idiot, or one 
who is inflicted with insanity, is not responsible for his acts. 
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He is capable of doing a deed, but is incapable of commit- 
ting crime—except the offense is committed in a lucid inter- 
val—the man who so takes life is not responsible to the law. 

The law presumes every man to be of sound mind, and 
responsible for his acts, and that presumption continues until 
the contrary isshown. If the defendant relies upon insanity 
to excuse or justify the killing of deceased, he must prove it; 
it is not a matter of speculation or conjecture, but a matter 
of proof, like any other fact; and, if the defendant makes 
the issue, he must prove it to your satisfaction, or you will 
be bound to discredit. it. * 

If Holsenbake committed the crime charged against him, 
and if at the time of its committal he had capacity and rea- 
son sufficient to enable him to distinguish between right and 
wrong, as to the particular act in question; if he had knowl- 
edge and consciousnes that the act was wrong, and would de- 
serve punishment, he is responsible for the deed. Upon this 
question it is for you to look into the testimony, and if the 
deed was committed in secret, at the dark hour of night, from 
a place of concealment, with any arrangement and purpose 
to avoid detection, to say how far an insane mind would have 
thus deliberated and planned the death of another. 

SrATEMENT OF Prisoner. The prisoner is allowed, un- 
der the law, to make his statements to the jury, not under 
oath, and you can attach such importance to them as you 
think proper. You can receive them as true in the whole or 
in part, or you can reject them from your consideration en- 
tirely. You should construe any statement thus deliberately 
made, which may imply guilt, if such exist, most strongly 
against the defendant. 

Dovusts. If, after a full and impartial consideration of all 
the facts in the case, there isa reasonable doubt in your mind 
as to the guilt of defendant, you will render a verdict of not 
guilty. Such doubts must not be mere speculations or idle 
conjectures, but well-founded doubts, growing out of the ev- 
idence alone—such doubts as prevent your mind from reach- 
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ing a safe and satisfactory conclusion. But if, upon a full 
consideration of the facts, you do, as reasonable men, con- 
clude that the crime was committed, and that defendant com- 
mitted the crime, you can safely go forward, and you should 
do so, and find a verdict of guilty. But if, after due delib- 
eration, you cannot come at a satisfactory conclusion, but the 
mind is still in doubt as to the guilt of defendant, you will 
find him not guilty. 

The jury found Holsenbake guilty. Defendant’s counsel 
moved for a new trial, upon the following grounds: The 
Court erred — 

1. In admitting the testimony of the witness, Jacob 
Odom. 

2. In admitting the evidence of McNeil as to confessions, 

3. In admitting the evidence of Stubbs as to confessions, 
and in excluding the letter of Wallace. 

4, In admitting, in evidence, the letter of prisoner to Gov- 
ernor Bullock. 

5. In allowing the State to reopen the case, and introduce 
new evidence in rebuttal of prisoner’s statement. 

6. In admitting evidence to the jury of the good charac- 
ter of Mrs. Holsenbake, in rebuttal of said statement. 

7. In its original ruling as to the effect of the cross-exam- 
ination of the State’s witnesses, in depriving prisoner’s coun- 
sel of the concluding argument to the jury, and in the sub- 
sequent withdrawal of that decision, and refusal to say 
whether the Court would reaffirm said decision or not. 

8. In refusing to permit prisoner to prove the character of 
Fish for lechery and libertinism, as above explained and set 
forth, after allowing the State to show Mrs. Holsenbake’s 
good character. 

9. In the charge to the jury—above set forth—the same 
being, in whole and in part, contrary to law. 

10. Because the verdict is strongly and decidedly against 
the weight of the evidenee, unsupported by evidence, ete. 

The Court refused a new trial, and error is assigned on 
said grounds. 
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McCay, Judge. 


1, It is very possible that the truth of this case does not 
appear in the record, and that it was not brought out on the 
trial. As the case is presented to us, we are unable to find 
any fault with the Judge for admitting the statements of the 
prisoner. It does not appear that he made any confession to 
Mr. Farrow. All that appears is that he promised to do so. 
It would be pushing the caution and charity of the law very 
far to refuse the statements made at the jail, under this state 
of the case. We recognize the rule, that, if a confession be 
drawn out by improper influences, statements respecting it, 
though made to persons in no way connected with the first 
statement, will not be received, until it be shown that the 
accused was entirely free from the improper influences. 
We are not prepared to say that a confession, made to Mr. 
Farrow, would have or would have not been admissible. 
We have no means of knowing whether Mr. Farrow’s prom- 
ises acted on his mind ; simply because, so far as the record 
shows, he made no confession to him. Nor is there anything 
in the proof going to show that what came out at the jail 
was in the least influenced by Mr. Farrow’s promises. In- 
deed, what occurred at the jail seems, affirmatively, to have 
come out in violation of his pledge to Mr. Farrow, since that 
confession was to be in writing. 

2. We see no error in the action of the Court in making 
the preliminary examination before the jury. The truth is, 
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it is only before the jury it can be made. It would be a 
wrong to the prisoner to make it in any other way. The de- 
cision of the Judge that confessions are admissible is only 
prima facie, by the Judge. If he admits them, it is still his 
duty to instruct the jury that, if they were not freely made they 
should reject them as evidence ; and, in any event, the jury will 
consider the circumstances under which they were made, in 
determining their weight. It is no reply to this to say that, 
by this course, the jury will ordinarily hear the confessions, 
and that they will necessarily affect their minds. This is 
quite an uncomplimentary argument, as respects the jury, 
and we do not consider it of much weight. It would be im- 
possible to conduct a jury trial on this principle. In most 
cases it is impossible for the Judge to determine the admissi- 
bility of evidence until he knows what the evidence is. Ex- 
perience has proven that juries will not give any weight to 
evidence which the Judge tells them is not beforethem. At 
any rate, this, if it be an evil, is an evil inevitable, in jury 
trials. 

3. The Statute Code, section , makes the statement of 
the prisoner evidence for what it is worth. We see no rea- 
son why statements thus made should not be contradicted as 
well as other statements he may make. It is always good evi- 
dence to show that a prisoner has made untrue or contradictory 
statements concerning the matter of which he is accused. 

4. Prima facie, all persons are to be considered sane, and 
this is true in criminal as well as civil trials. If this be the 
legal presumption, it would seem to follow that unless the 
jury are satisfied of insanity, they must consider the prisoner 
sane. Perhaps the word satisfied is rather strong, and were 
there any evidence here of insanity, we might hesitate to sus- 
tain the Judge. But there seems to have been no such evi- 
dence. The rambling statement of the prisoner is, it is true, 
very incoherent, but it would be rather dangerous to give 
much weight to an evidence of insanity so liable to imposi- 
tion as this. The wickedness of the crime and the want of 
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apparent motive, would be equally dangerous. Motives are 
generally hard to discover, and wickedness is unfortunately 
incident to human nature, even in sane people. We are free 
to say that we are not disposed to look kindly on pleas of in- 
sanity that have their strongest evidence in the enormity of 
the crime, and that are not thought of until it becomes im- 
portant to excuse a violator of the law. So far as appears 
from the record in this case, there was no other evidence of 
insanity but the enormity of the crime and the incoherence 
of the prisoner’s statement to the jury, and, even if we were 
satisfied that the charge of the Judge, to the effect that they 
must be satisfied of the insanity of the prisoner before they 
could find him not guilty, on that ground, we would not grant 
a new trial, simply because there was here no evidence of 


insanity. 
5. Our Code provides that “a confession alone, uncor- 
roborated by other evidence, will not justify a conviction.” 


It is contended that, by this clause of the Code, it is neces- 
sary there shall be corroboration of the confession in that 
part of it which acknowledges that the prisoner committed 
the crime. To make out any case of guilt, there are two 
essential ingredients: First, a crime, must be committed, 
and the person charged must be the party who committed it. 
One of these elements is just as essential as the other. If 
one confesses that he has committed a crime, that is not suffi- 
cient to convict. But if it be proven that just such a crime 
as he acknowledges was, in fact, committed, does not this 
corroborate his confession? The Code does not fix the 
amount of corroboration. It does not say that it shall be 
corroborated in a number of particulars, but simply that a 
confession alone, uncorroborated by other evidence, shall not 
be sufficient. To require a confession to be corroborated in 
every particular, would be to say that a confession is not suffi- 
cient, unless there be other evidence, sufficient without the 
confession, which would be absurd. We do not feel author- 
ized to draw any line. The confession must be corroborated, 





ATLANTA, JANUARY TERM, 1872. 57 
Loyd vs. The State of Georgia. 





but how far, and in what particulars, is not said. That there 
has been an unlawful killing, is, in a case of a charge of 
murder, one particular, and an important one. Each case 
must stand on its own footing, the jury being the judges. 
And if they convict on a confession which is corroborated by 
only one circumstance, the rule is complied with; the 
strength of that circumstance is to be judged of by the jury, 
according to the case. In the case before us, the confession 
is, in fact, corroborated in several particulars, The prisoner 
admits enmity to the deceased; the killing was with the 
weapons mentioned ; it was an assassination, as mentioned, 
ete. 

6. We think the verdict in this case amply sustained by 
the evidence; and believing, as we do, that there was no 
material error in the rulings of the Court, we affirm the judg- 
ment. 


James ©. Loyp, plaintiff in error, vs. THE STaTE OF 
GEORGIA, defendant in error. 


(By two supGes).—1. The principal felon and an accessory before the 
fact may be jointly indicted in the same indictment with proper aver- 
ments and charges against each. 

. The form of an indictment, as prescribed by section 4535 of the Re- 
vised Code, need not be followed to the letter; it is sufficient if it be 
conformed to in all material particulars. 

. On the calling of an indictment against a principal and accessory, the 
Court may require both to answer ready or not ready for trial ; if they 
answer, and the principal be put on trial, it is not error to put the 
accessory On his trial at the same term of the Court after the convic- 
tion of the principal, without any new requirement to announce, unless 
it appear that some cause for a continuance has happened since the 
first calling of the case. 

. It is no ground for a new trial that the Court refused to continue, be- 
cause of the absence of one of the prisoner’s counsel, on whom he 
principally relied, from sickness, the affidavit for continuance only say- 
ing that the affiant ‘‘ had been informed by letter of the sickness ;"’ 

Vou. xiv 4, 
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especially if it appear that other competent counsel are employed and 


do appear in the trial. 

5. It is not a good ground, for the continuance of the case against an 
accessory before the fact, to show that the principal felon has been con- 

. vieted, yet that he intends moving for a new trial. 

6. It is no ground of challenge against a juryman that he has formed 

. and expressed an opinion, ete., upon one of the facts necessary to 
make out the charge against the prisoner, and it is not error in the 

‘ Court to say, in the presence of the panel, that the formation and ex- 
pression of an opinion as to the guilt or innocence of the principal in 
a crime, does not, of itself, render them incompetent to sit upon the 
trial of the accessory before the fact. 

7. It is not a ground for a new trial in a criminal case, that the Judge 
admitted, as evidence before the jury, the written report of a phono- 
grapher of the prisoner’s statement before the magistrates at the sum- 
mary hearing previous to commitment, the report being sworn by the 
phonographer to be true, and the prisoner having full opportunity to 
examine him thereto before the jury; it further appearing that the 
statement was very immaterial, and that it took the prisoner four 
hours to make it. 

8. When a prisoner undertakes to make a statement before the jury, and 
he indulges in long, rambling statements of matters wholly immaterial 
to the matter in hand, so as to consume several hours, and yet say 
nothing pertinent to the issue before the Court, it is no ground for new 

_ trial for the Court to admonish him that he must confine his statement 
to matters bearing on the case. 

9. It is not error in the Court to charge the jury on the question of insan- 
ity, that if one have indulged his passions or blunted his moral sense, 
so that he can commit crime without remorse, and fails to see its 
heniousness, as persons of purer morals and more restrained passions 
see it, this does not make him insane. If he have sufficient capacity 
to discern right and wrong as to the particular act in question, if he has 
knowledge and consciousness that the act he is doing is wrong and 
would deserve punishment, he is of sound mind and memory, so as to 

’ be subject to punishment. 

10. The verdict, in this case, is not contrary to the evidence nor con- 
trary to law. 

11. When, in a murder case, counsel for plaintiff in error arrived late, 
because he was sick, and it was then discovered that the brief of evi- 
dence had not been sent up, time was given to procure it; and, by con- 
sent, it was made part of the record, and the case proceeded. (R.) See 
end of report. 27th February, 1872. 


Criminal Law and Pleading. Before Judge CLARK. 
Macon Superior Court. May Term, 1871. 
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In the same bill of indictment, John R. Holsenbake was 
indicted for murdering George W. Fish, and James C, Loyd, 
was indicted for being accessory befure the fact. The first 
count was against Holsenbake, as principal perpetrator, and 
began and concluded in the forms required by section 4536 
of the Revised Code. But the second count, which charged 
Loyd, while it concluded with “ contrary to the laws of said 
State,” ete., as is required by said section, began simply, 
“and that James C. Loyd, ete., omitting the form prescribed 
in said section: ‘And the jurors aforesaid, in the name and 
behalf of the citizens of Georgia,” etc. When the cause was 
called, defendants said they would sever, and the Solicitor 
General stated that he would put Holsenbake on trial first. 
He announced ready. The Court asked if Loyd was also 
ready. His counsel objected to his announcing till Holsen- 
bake was tried. The objection was overruled. Loyd moved 


w=" for a continuance upon the ground of the absence of Culver- 
— louse, one of his attorneys, making affidavit that Culver- 
==) house was one of his original counsel and an old acquaintance 


and friend of Loyd, and, therefore, he principally relied on 
Culverhouse, and that he “ was informed by letter that Cul- 
verhouse’s wife was dangerously ill, and too ill for his atten- 
dance on Court.” The defendant being represented by other 
counsel, the motion to continue was overruled. Loyd de- 
murred to the indictment because the count against him did 
not begin and conclude in the form required by law, and be- 
cause he and Holsenbake were jointly indicted, one as prin- 
cipal and the other as accessory. ‘This demurrer was over- 
ruled. Loyd was then sent back to jail, and Holsenbake 
was tried and convicted. Loyd was then brought out for 
trial. His counsel moved again to continue because Holsen- 
bake’s counsel were preparing a brief of evidence and bill 
of exceptions in Holsenbake’s case, and had filed Holsenbake’s 
pauper affidavit to supersede the judgment against him, The 
Court refused to continue the cause. 
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The panel of jurors who tried Holsenbake were discharged. 
But during his trial many persons were in the Court-room, 
and heard the evidence in Holsenbake’s case. When the first 
jaror was put upon Loyd, the Court instructed him and the 
other persons of the panel, that the formation and expression 
of an opinion as to Holsenbake’s guilt or innocence did not 
disqualify them to try Loyd; that they were not disqualified 
in this case unless, from seeing the crime committed, or hav- 
ing heard part of the evidence delivered on oath, they had 
formed and expressed an opinion as to the guilt or innocence 
of Loyd. These instructions were protested against by Loyd’s 
counsel, The jury was impanneled, Loyd’s peremptory chal- 
lenges not having been exhausted. The State introduced the 
record of Holsenbake’s conviction over defendant’s objection. 
The State showed that Fish was killed when, where and in 
the manner charged, and that certain paper gun-wads were 
found near his person. One Rasberry testified that Loyd 
showed him the room in which Holsenbake slept on the night 
of the killing, and that he found there gun-wads like those 
found near Fish’s body. He further testified that, as a de- 
tective, he was concealed in the jail, and overheard a conver- 
sation between Holsenbake and Loyd ; that Holsenbake asked 
Loyd if he believed Fish had improper intimacy with his, 
Holsenbake’s, wife, and Loyd stated various things inducing 
him to that belief, and said he did so believe; that Loyd said 
Fish had caused his, Loyd’s, dismissal from the the post-of- 
fice; that Holsenbake said, “no one knows of this but us,” 
and Loyd replied that he did not know whether that was 
true; Holsenbake said if he had loaded the gun with paper 
instead of those wads there had been no clue to the slayer; 
when Loyd said he did not see how the wads could furnish a 
clue, as he had given such wads to many persons, some to 
negroes. Holsenbake asked Loyd if he did not think his 
first plan would have been better, and if it would not have 
been best to kill Mrs. Holsenbake’s father first, and Loyd re- 
plied “ yes, for I thought her father was at the bottom of 





ATLANTA, JANUARY TERM, 1872. 61 


Loyd vs. The State of Georgia. 


the whole difficulty ;’ Holsenbake asked Loyd if he did not 
think it would have been better to have done it at the church, 
Loyd evaded the question, and whispered, saying he thought 
he heard some one eavesdropping. They talked again ; again 
referred to the wads, and Loyd also mentioned about Fish’s 
having fenced up a road, but stated that he did not have any- 
thing against him for that. He asked Holsenbake whether 
he used his big pistol or his shot-gun, and Holsenbake said 
he used his gun. Witness said he had no interest in conviet- 
ing Loyd, he had been a policeman in Atlanta, and had 
received $100 from the Ordinary of said county asa token 
of his services, and $215 to pay his expenses from Atlanta. 
Murphy, another detective, who was also hid with him in jail 
when said conversation occurred, said he did not hear all 
the conversation because sometimes they whispered. Be- 
cause he did not hear all, the defendant’s counsel moved to 
rule out that part which he did hear, but the Court refused 
to do so. 

The gun and wads were introduced. The State then read 
in evidence a copy of Loyd’s statement made on the commit- 
ting trial, which copy the phonographer swore he wrote in 
short-hand when the statement was made, and afterwards 
copied correctly. This was put in over defendant’s objection. 
It appeared that it took Loyd three hours to make it. It 
was a review of Loyd’s conduct as Postmaster, Revenue 
Collector and Registrar, and many things wholly impertinent 
to the issue. But in it was stated that Holsenbake was, for 
sometime before the killing, staying at Loyd’s house, was very 
much exercised because his wife had been divorced from him, 
and blamed Fish for supposed intimacy with her, and threat- 
ened to kill Fish and her father; and that Loyd, supposing 
Holsenbake would do no such thing, jocosely said “ yes, kill 
them all;” but that when he talked seriously, he told Holsen- 
bake that such conduct was horribly wicked, ete. He ad- 
mitted that Holsenbake got the wads from him, but it appeared 
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that Loyd was a great hunter and had several guns and 
much ammunition in his house. 

Another witness testified that, after the killing, he applied 
to Loyd to buy a shot-gun, when Loyd said that witness did 
not want to buy any gun, but simply to examine or measure 
his guns, and would not sell one. Another testified that Loyd 
said he heard his dogs bark furiously just after the shooting, 
and heard Holsenbake coughing, but that while Holsenbake 
might have done it, he did not see how he could have been 
the slayer. There was also evidence that Loyd had said that 
if five or ten men would join him he would tear down said 
fence which Fish had built, 

The defendant introduced various witnesses to prove that 
Holsenbake was insane. They stated how he behaved, hang- 
ing about the house of his divorced wife, etc., but all stated 
that they believed that he knew it was wrong to kill any one. 
Loyd’s wife was offered as a witness, but the Court held her 
to be incompetent. 

In rebuttal, Mrs. Holsenbake testified that she had given 
Holsenbake no reason to suppose she would ever remarry 
him, but had repulsed him, and explained what little wrt- 
ten communications had been had between them since the di- 
vorce. The record of the divorce was introduced. The State 
closed. 

Loyd then made a statement which occupied over four 
hours. It is substantially the sameas the other. Whilst he 


was making it the Court said, “I cannot indulge you in this 
line of remark. You have stated, perhaps, a thousand things 
that can have no connection with the merits of the case. You 


are free to state any and every fact having the least relevancy 
to the case, and having a bearing on your guilt or innocence, 
and are invited to do so; but you must condense your thoughts, 
and bring your mind to bear upon things material and nec- 
cessary to be said, to show that you are not guilty, or that Hol- 
senbake is not guilty, and not ramble off upon immaterial sub- 
jects. You have spent four hours in your statement which 
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could have been rendered in a shorter time.” The Court 
charged the jury as follows, reading to the jury the sections 
of the Code therein marked, defining the crime, ete. : 

It is the duty of the State to make out, by proof, to your 
satisfaction—1. That George W. Fish was murdered by some 
one in this county. 2. That John R. Holsenbake was the 
actual perpetrator of the crime, or the person who killed 
Fish, and that Holsenbake has been guilty of thecrime. 3. 
That Loyd, the defendant, though absent at the time of the 
killing of Fish, did procure, counsel or command Holsenbake 
to commit the crime. Murder: Code sections 4254, 4255, 
4256, read. Accessory: Code sections 4241, 4242, read, 

If the State has shown to your satisfaction that Fish was 
murdered, that the crime was committed by Holsenbake, 
that Holsenbake has been covicted by the verdict of a jury, 
that Loyd was absent at the time of the killing, but that, 
though absent, he did counsel or procure Holsenbake to kill 
Fish, then it will be your duty to find Loyd guilty, unless 
he has shown you that he is not guilty. 

The bill of indictment and the verdict of the jury of guilty 
as to Holsenbake, in the case of The State vs. Holsenbake, 
as principal, and Loyd as accessory before the fact, is proof 
conclusive of the fact that Holsenbake is regularly convicted 
of the crime of murder. The defendant, Loyd, cannot deny 
this fact. 

Such a bill of indictment and verdict of guilty as to Hol- 
senbake, is prima facie evidence or presumptive evidence of 
Holsenbake’s guilt. This means that, upon such a bill of 
indictment and verdict of guilty being introduced, in evi- 
dence, by the State, it is not necessary for the State to intro- 
duce other evidence of Holsenbake’s guilt, but in such a 
case the burden of showing that Holsenbake was not guilty 
is upon Loyd. 

That bill of indictment and the verdict of the jury is only 
prima facie evidence of Holsenbake’s guilt, it is no evidence 
of Loyd’s guilt. The State must make out Loyd’s guilt by 
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the usual modes—that is by such other proof as satisfies you 
that he is guilty. 

The verdict of guilty is also prima facie or presumptive 
evidence that Holsenbake, at the time of the commission of 
the crime, was not a lunatic, but a person of sound memory 
and discretion, and capable in law of committing the crime; 
and if defendant seeks to set up the lunacy of Holsenbake, 
he must prove it. 

The defendant sets up as a defense to this prosecution: 1. 
That he is not guilty, that if Holsenbake did kill Fish, he, 
Loyd, did not procure or counsel Holsenbake to commit the 
crime. If this defense is sustained, or the State has failed 
to show that Loyd did procure or counsel Holsenbake, then 
defendant is not guilty, and you should so find. 

Defendant, Loyd, further sets up as a defense, that if Hol- 
senbake did kill Fish, Holsenbake was a lunatic at the time, 
that he was not of sound memory and discretion, and that, if 
he was a lunatic, he could not be guilty of crime, and if such 
is the fact, he, Loyd, is not an accessory before the fact, but 
should have been indicted as the principal perpetrator of the 
crime, and not as accessory before the fact. He read Code, 
section 4223. If Holsenbake was a lunatic when he killed 
Fish, and Loyd caused him to kill him, Loyd should have 
been indicted as principal and not as accessory. And if 
such is the fact, you cannot find him guilty as accessory 
before the fact; and as he is not charged in the bill of 
indictment as principal, it will be your duty to acquit him 
by a verdict of not guilty, if you believe that Holsenbake 
was a lunatic at the time of the killing. But in such a case 
as this, if Loyd pleads the insanity of Holsenbake as a reason 
why he should not be convicted as an accessory before the 
fact, it is his duty to prove the fact to your satisfaction, so 
that you shall have no reasonable doubt in your mind as to 
Holsenbake’s insanity. If Holsenbake were now on trial, 
and you had reasonable doubts as to his sanity or insanity at 
the time of the commission of the deed, you might possibly 





ATLANTA, JANUARY TERM, 1872. 65 


Loyd vs. The State of Georgia. 








give Holsenbake the benefit of the doubt and find him not 
guilty. But when Loyd pleads it he must remove all reas- 
onable doubt from your minds, He must satisfy you, beyond 
all reasonable doubt, that Holsenbake wasalunatic. It may 
be possible for Holsenbake to have raised reasonable doubts in 
order to have demanded a verdict of not guilty; something 
more than this is required of Loyd. He must not merely raise 
doubts of the lunacy of Holsenbake, but he must go further and 
remove the doubts, and leave your minds without a reasonable 
doubt. He must clear the mist, and leave you reasonably 
certain in your minds that Holsenbake was insane. If heso 
far fails as to leave you in doubt whether Holsenbake was 
sane or insane, you will be compelled to disregard the plea. 
There are certain baser passions of our nature which require 
the constant restraint of a sound and well-balanced judg- 
ment to keep them within proper bounds, Unrestrained and 
uncontrolled they pervert the moral sense, degrade the intel- 
lect, and lead to the commission of those offenses and crimes 
which have, in all ages, demanded the interposition of the 
law, in order to protect society from their consequences. 

Man owes no greater duty to himself than, by the constant 
use of checks and restraints, to so far subdue the passions as 
to bring them under the control of the reason and judgment. 
Whenever he fails to do this, and gives a loose rein to their 
indulgence, he loses the mastery over himself, at once degen- 
erates to the lowest condition of vice and becomes a danger- 
ous member of society. 

These passions grow upon what they feed upon; and 
when constantly supplied with food from the suggestions of 
an evil and corrupt nature, they as certainly control us, 
debase our better nature, make us subject to their unruly 
behests, as effect follows cause, in the operations of nature } 
and man descends from his high estate of honor, of integ- 
rity and of virtue, to a condition more closely resembling, 
in his baser nature, the brute creation than the intelligent 
being whom a wise Creator has made in His own image, 
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and placed on the earth for wise purposes—purposes not in- 
consistent with the happiness of man and the glory of his 
Maker. 

Envy is one of these passions. It exists, to a greater or 
less degree, in the breasts of all people, and when not prop- 
erly controlled it not unfrequently becomes a consuming 
flame. It is condemned as a base passion by the good sense 
and intelligence of the race. Some people are peculiarly 
under the influence of it, so much as to unfit them from ac- 
cording merit where it belongs. Some men are supposed to 
be subject to it more than others, so much so at times as to 
warp the judgment, and impair the moral sense. While 
its indulgence is disreputable and even sinful, the law can- 
not interfere. It only interposes when crime results and 
the envious man has become so much of a slave to his pas- 
sions as to become a criminal, 

Ambition is a strong passion. When directed to good 
purposes and good ends, it is a prompt stimulant to exertion, 
and one of the great elements of success, in all the avoca- 
tions of life. But when released from wholesome control, it 
soon overleaps all bounds of virtue and propriety. It hesi- 
tates at no obstacle in the way of success, but uses the good 
and bad alike for purposes of its own advancement. The 
world has been deluged with the blood of millions to pro- 
mote the ambitious views of unscrupulous men, While the 
law frequently cannot reach these, its greatest violators, they 
are, nevertheless, amenable to ‘the unprejudiced and sober 
verdict of mankind and the impartial Judge of all the earth 
for the enormity of their crimes and transgressions. 

Hatred is another one of the bad passions that spring 
from the corruptions of the heart. It is condemned by that 
great moral law which Infinite Wisdom has prescribed for 
the conduct of man. To hate our neighbor is a crime and a 
vice against the moral law. But men will hate one another, 
and, in order to justify this basest of the passions of the 
heart, will concoct and carry out schemes of mischief that 
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result in death, and that bring sorrow and grief into inno- 
cent households, 

Jealousy is another one of the passions. It cannot be said 
that a reasonably jealous care over the reputation of ourselves, 
or those who are connected to us by ties of blood or family 
relationship, is improper. But it degenerates into a vice when 
it so far masters the judgment as to become a controlling 
passion. Love is a fruitful source of jealousy; and the 
history of mankind affords numberless instances of men and 
women who have fallen victims to the unholy indulgence of 
this passion. It poisons the affections, contorts the judg- 
ment, creates unusual and unaccountable suspicions, and 
prepares the mind for the commission of any crime, how- 
ever heninous in its character, or destructive in its results. 

One of the great objects and purposes of law is to prevent 
men and deter them from the unbridled indulgence of these 
passions; and while it cannot destroy them, it can, by 
wholesome restraints and adequate punishment, force men to 
keep their passions within reasonable bounds, and under the 
control of a reasonable judgment, so that no harm can come 
to others from their indulgence. 

We are invested with these passions, and they are permit- 
ted by the kind Author of our being for wise purposes ; 
they have their proper place in the making up of our moral 
and intellectual constitution. The cultivation of the better 
parts of our nature, and the control of the evil and grosser 
passions, ennobles man, and prepares him for all the higher 
and nobler duties of life; while unchecked indulgence in the 
evil passions debases his nature, and prepares him for the 
commission of crime of all grades, and renders absolutely 
necessary the interposition of law, in order to protect society, 
and save it from the evil purposes of bad men. }But the 
sinful indulgence of these passions, even until the mind has 
been poisoned, and the better judgment has been brought 
under complete control, so that the conscience is blunted, 
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and the moral senses have lost their acuteness, does not make 
the man a lunatic. 

The thief who has stolen so often and so much as to lose 
all sense of degradation, and feels no compunction for the 
crime, is not a lunatic. The jealous man who permitted an 
evil passion to master him, and who, in consequence, dips his 
hand in the blood of his victim, is not a lunatic, merely be- 
cause nothing else will satisfy him but the blood of his rival. 
The man who hates his neighbor, and who has suffered this 
evil passion to warp his nature and fire his brain, until he 
gets his consent to waylay and assassiuate the object of his 
vengeance, is not a lunatic. 
¢ To allow for a moment such a plea as this upon the ground 
that the evil passions had controlled the better parts of 
man’s nature, and that the free indulgence in them had 
broken down the restraints that every virtuous man uses to 
control himself, would at once precipitate upon the country the 
most deplorable results. The wicked man, who has been a 
prey all his life to evil passions and evil influences, would at 
once receive a license to practice upon the community the 
most henious crimes, and, when charged with them, screen 
himself behind the plea of lunacy. The consequence would 
be, that the whole country would be flooded with crime— 
murder, arson, burglary, adultery, and all the offenses known 
in the calendar of the worst countries, and among the lowest 
classes of our race.! Every man who has his moral senses 
so far blunted as to allow him to commit crime is not a luna- 
tic. ‘This condition of want of moral sense and blunted per- 
ceptions is really the condition of every man who deliber- 
ately perpetrates a crime. He does not see the offense, and 
cannot see it in the same light and with the same disgust that 
one of more elevated and purer moral sentiments would see 
it. If, fromSany cause, the mind is so far diseased that it can- 
not discern between right and wrong, the perpetrator of a 
deed, while in such a condition, is a lunatic, and, as a luaatie, 
he is not responsible for the commission of crime. One who 
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is a lunatic cannot commit a crime. He is not in a state of 
mind to be responsible either to God or man for his conduet, 
while in such a state of mental alienation. Lunacy is a vigi- 
tation of God ; and when God’s hand has thus been Jaid heavily 
upon the man, and He has drawn a veil over his intellect, so | 
as to destroy the distinction between right and wrong, as to 
the deed about to be committed, the unfortunate man ceases 
to bea moral agent, and there is no power to punish him, Ac- 
countability to the law of God and man ceases when reason | 
ceases. But if reason has its sway so far as to allow him to see, | 
and discern the right and wrong of the deed about to be done, 
and to know that it deserves punishment, he is accountable, 
both to the law of God and man, for the deed. The law, 
upon this subject, is fully and concisely stated by the Su- 
preme Court, in these words: “ If a man has eapacity and 
reason sufficient to enable him to distinguish between right and 
wrong, asto the particular act in question, if he has knowl- 
edge and consciousness that the act he is doing is wrong, and! 
would deserve punishment, he is of sound mind and mem-| 
ory, and subject to punishment.” Apply this rule to th 
case now on trial, and determine this issue according to th 
facts. AA: AytOf f 

Dousts. | The doubts that are contemplated by the law 
are such doubts as are reasonable, and such as a reasonable 
man would entertain. They must spring up in the mind 
from the weakness or insufficiency of the evidence. Mere 
fanciful doubts, or conjectures that may capriciously float 
in the mind, are not reasonable doubts, They are noth- 
ing more than caprices of the intellect, not founded on rea- 
son or good sense. Some men believe very few things, and 
are of a doubting nature as to the character and truthful- 
ness of testimony. Such men are not reasonable men, and 
their stubborn disbelief in the existence of facts, in spite of 
testimony, is unreasonable, and such as the law does not 
allow. 

A reasonable man hesitates when the mind is in such a 
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state of uncertainty, after carefully examining all the evi- 
dence, that it cannot considerately go forward, and find a 
verdict of guilty. If, after mature consideration of all the 
facts developed on this trial, you are in this condition of 
doubt and uncertainty as to the guilt of defendant, you will 
find him not guilty; but, if you have no such doubts, and 
entertain a reasonable and satisfactory conviction that he 
is guilty, you will find him guilty. 

The jury found Loyd guilty. His counsel told the Court 
that they would prepare a brief of evidence, and make a 
motion for new trial, and carry the case up, but that it 
would be upon the points taken on the trial, and they did 
not wish to argue the points. Thereupon the Court pro- 
ceeded to sentence Loyd. 

The motion for new trial was made upon the grounds that 
the Court had erred—Ist. In overruling the demurrer to the 
indictment. 2d. In requiring Loyd to announce ready be- 
fore Holsenbake was tried. 3d. In overruling his first mo- 
tion to continue. 4th. In overruling his second motion to 
continue, 5th. In instructing the jury that the formation 
and expression of an opinion as to Holsenbake’s guilt or 
innocence did not disqualify them for trying Loyd. 6th. 
In admitting said copy of Loyd’s statement before the com- 
mitting magistrate as evidence. 7th. By interrupting Loyd, 
as he did, when Loyd was making his statement to the jury. 
8th. In charging as he did (without specifying what parts of 
the charge they claim to be erroneous). 9th. In not ruling 
out Murphy’s statement of a conversation, of which he heard 
but part, and because the verdict was contrary to law, ete., 
founded upon confessions alone, ete. The Court refused a 
new trial, and error is assigned on said grounds. 

(Goode, being sick, arrived late. It then appeared that no 
brief of the evidence had been sent up. The Court, by con- 
sent, passed the case from Saturday till Tuesday, to allow the 
evidence to be obtained. It was gotten, and, by consent, 
the record was amended by adding the evidence.) 
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C. T. GoopE; W. 8S. Watiace; Jack Brown; W. H. 
REEsE, for plaintiff in error. 


W. A. Hawkins, Solicitor General, pro tem.; PHIL. 
Cook, for the State. Accessory may be made to plead first; 
1 Ch. Pl., 421; 2 Hale’s P. C., 223; 4 Hawkins, 219, 
245. Absence of eounsel not favored: 18 Ga. R., 383. 
Indictment good: 37 Ga. R., 50; 10th, 46. Principal’s 
conviction, its weight as evidence: 7 Ga. R., 2; 10 Peck. 
477. 


McCay, Judge. 


1. That a principal felon and an accessory before the fact 
may be included in the same indictment, with proper charges 
and averments against each, seems unquestionable, Such 
was the settled rule of the common law: Bullock vs. The 
State, 10th Ga., 47. And such would seem, in the nature 
of things, right and proper. They are, in a very proper 
sense, joint offenders, both concurring, at least in intent, in 
the crime. 

2. Our Code, even as to the substantial averments in an 
indictment, only requires that they should be stated so as to 
be easily understood by the jury : Code, section 4535; and 
it seems directly contrary to the spirit of this enactment to 
require that the merely formal parts of the indictment shall 
conform to the letter to a provision the sole object of which 
was to make unnecessary the cumbrous formality of the com- 
mon law proceedings. 

3. When an indictment against several is ealled for trial, the 
whole case, as it stands, is announced. The defendants are 
asked if they be ready for trial. And if any one is not 
ready, he will be heard. If there be after this a severance, 
the Court proceeds to try them severally. When one has 
been tried, and his ease disposed of, the Court proceeds with 
the next. As a matter of course, if any new complication 
occurs, if anything has, in the mean time, happened that 
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makes either the State or the accused less ready than at the 
announcement, the Court will hear and judge of it. But we 
see no more reason for a new call, because a trial of one of 
the joint offenders has intervened, than because any other 
temporary delay has occurred. 

4, We have so often ruled that the granting or refusal of 
a continuance is in the discretion of the Court, under the 
special facts of each case, that we do not care to repeat our 
reasons. The absence of counsel would seem to be specially 
within this rule, since it must depend very much on the sur- 
roundings how material such absence may be. The Judge, 
knowing, as he does, the counsel, and seeing, as he does, all 
that transpires, has special means of getting at the truth. In 
this case, too, there is a serious defect in the evidence as to 
the reason of the absence of the counsel. Could any one be 
punished if the fact should turn out different from what was 
stated ? 

5. Until a new trial has been granted to the principal felon, 
he stands convicted. Even a supersedeas of the sentence only 
leaves matters as it finds them ; it does not vacate the finding. 
The verdict of conviction stands until it is set aside. Wedo 
not think an actual motion—nay, even the granting of a rule 
nisi, would require a continuance of the case against the ac- 
cessory ; much less is this the case, when nothing appears but 
that the principal intends to move for a new trial. 

6. The test of the juror’s qualification is by the statute, 
fixed to be his having formed and expressed an opinion as to 
the guilt or INNOCENCE of the accused. - Have the Courts 
authority to change this test? If they add to the test made 
by the law that prepared in this case, where are they to stop? 
It is very true that the guilt of the principal felon is an es- 
tial element in the guilt of the accessory, and one who has 
formed and expressed an opinion as to the guilt of the prin- 
cipal felon, has formed and expressed an opinion on a very 
material fact, necessary to be proven in order to establish the 
guilt of the accessory. But if the forming of an opinion as 
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to the truth of one of the necessary facts of the offense is to 
disqualify a juryman, who could be a juryman in a case of 
murder? The death of the deceased is, in all cases, a neces- 
sary and material fact to be shown. Is a juryman disquali- 
fied because he had formed and expressed an opinion as to 
the fact of the death of the deceased? And the same may be 
said as to many other facts. It may very well be that the 
principal felon is guilty, and the person charged as accessory 
not guilty. We are clear, therefore, that the juryman who 
has formed and expressed an opinion as to the guilt or inno- 
cence of the principal felon, is not, for that reason, disquali- 
fied from trying the accessory. Our statute prescribes the 
tests, forming and expressing an opinion as to the guilt or in- 
nocence of the prisoner, from having seen the crime commit- 
ted, or from having heard any part of the testimony deliv- 
ered on oath, prejudice or bias, etc., etc. Nor was it improper 
for the Judge, in a general way, to instruct the panel as to 
what the law was in the premises. This Court has approved 
of the practice, and we think rightly. 

7. Perhaps the admission of this phonographic report was 
not strictly regular. As it did not appear to have been taken 
down under the direction of the Court, as prescribed by sec- 
tion 4636 of the Code, it cannot stand as a part of the mag- 
istrate’s report. If admitted at all, it could only be on the 
faith to be given to it as sworn to at the principal trial by the 
phonographer, and it is not the usual course to permit a wit- 
ness to reduce his testimony to writing, swear to it, and have 
it read as evidence. Though it may also with truth be said, 
that this phonographic report is by far the best evidence of 
what this statement really was; certainly it is better than any 
man’s memory of what took place. In this case, the state- 
ment is very immaterial ; there is nothing in it of confession, 
nothing that could have damaged the prisoner, and we will 
not grant a new trial. 

8. Something is due, even in a criminal trial, to the pub- 
lic. Is the Court to sit and listen until it pleases the pris-- 

Vou, xuyv. 5, 
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oner to stop? So long as his statement is pertinent to the 
issue, and not a continued repetition of what has been said, 
the Court ought to hear it. Charity and kindness requires 
much forbearance to one so situated. But even these have 
their limits, and we do not think the Judge did, in this case, 
in this matter, more than was proper. 

9. We see no material error in the Judge’s charge on the 
subject of insanity. In one sense, all crime is insanity. In- 
deed, in view of the awful responsibility of all of us to the 
Judge of the quick and the dead, any sin is a sort of insan- 
ity. But as the Judge justly said, society cannot afford to 
treat a man as insane because he has become so steeped in 
crime as to have stupefied his conscience, The Judge stated 
the rule of responsibility, from the words of this Court over 
and over again repeated, to-wit: Was the accused conscious 
he was doing wrong? Was his mind sound enough to judge 
of the right or wrong of his acts? 


10. Upon the whole, we think this man guilty ; perhaps 
the most guilty of the two engaged in this terrible tragedy, 
and affirm the judgment without hesitation. It is painful 
to be the instrument of the law in meeting out the reward to 
guilt, but it is a public duty. 

Judgment affirmed. 


Mary A. SrroupPer, administratrix, plaintiff in error, vs. 
Henry McCavtey ef ux., defendants in error. 


(By two supces.) The judgment on a mechanic’s lien, under the Act of 
December 22, 1834, made general by Act of December 28, 1837, is not 
a judgment in rem, and hence does not conclude those claiming under 
a title adverse to the title of him who created the lien. 65th Marck, 
1872. 


Mechanic’s liens. Judgments in rem. Before Judge Joun- 
SON. Muscogee Superior Court. May Term, 1871. 
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For the facts, see the opinion, 


B. A. THornton; W. F. Wititams; BLANDFoRD & 
CRAWFORD, for plaintiff in error. A judgment in rem con- 
cludes the world: Gr. Ev., secs. 541, 542, 543; Story on 
Conf. of Laws, secs. 593, 597: note 2, and cases cited; R. 
Code, sec. 3774 ; Cobb’s N. Dig., 555. 


MonTGOMERY, Judge. 


This was a bill, brought by defendants in error, to compel 
the defendant, the present plaintiff in error, to deliver a house 
and lot in the city of Columbus to complainants, and for an 
account of the rents. ‘The material facts are that one Peter 
Nolan, the father of Sarah McCauley, on his marriage with 
her mother, entered into a marriage contract, whereby he set- 
tled the premises in dispute upon his intended wife and her 
issue. Sarah McCauley was the only issue. Nolan left the 
State some short time after his marriage, which was in 1848, 
aud has never been heard of since. Shortly afterwards, his 
wife died, and John B. Stroupper, her brother-in-law, took 
out letters of guardianship for the child, then two years old. 
The letters were granted in November, 1851. Before Nolan 
left the State, he employed one W. B. Robinson, a mechanic, 
to put repairs upon the house to the amount of $331 75. 
Robinson recorded his mechanic’s lien, and sued it to judg- 
ment agamst Nolan, under the Act of December 22d, 1834, 
made general by Act of December 28th, 1837. The trustee, 
under the marriage settlement, was not a party to the suit, nor 
does it appear that he authorized the repairs. 

In March, 1851, the property was sold under the fi. fa. 
issued upon the judgment, and bought by John B. Stroup- 
per, and the title made to him, individually, by the sheriff. 
Stroupper died in possession of the property, and his wite, the 
plaintiff in error, became administratrix, and has possession 
of the property. 

Henry McCauley married Sarah Nolan, and the bill is 
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brought by them for the purposes stated. The jury found 
for complainants. 

There are several assignments of error, but the only one 
relied on by counsel for plaintiff in error, was the refusal of 
the Court to give the following charge: “That the said judg- 
ment, in favor of Robinson, to enforce his mechanic’s lien, is 
a judgment in rem, and is conclusive upon everybody, and a 
sale of the property mentioned in said judgment, under the 
same, divested the title of the true owner, although sueh 
owner may have been a married woman or minor, and passed 
the title to Stroupper.” If the premise of the counsel for 
the defendant is true, the conclusion he draws would necessa- 
rily follow. 

What is a judgment in rem? “A judgment in rem is founded 
on a proceeding, not as against the person, as such, but against 
the thing or subject-matter itself, whose state or condition is 
to be determined. It is a proceeding (i. e., the Judge means to 
say the proceeding in rem is) to determine the state or condition 
of the thing itself, and the judgment is a solemn declaration 
upon the status of the thing; and it ipso facto renders it 
what it declares it to be. The probate of a will is a familiar 
instance of a judgment in rem. The judgment is upon the 
thing itself; and when the proper steps required by law are 
taken, the judgment is conclusive upon all the world, and 
makes the instrument just what the judgment of the Court 
declares it ought to be.” ‘* Proceedings in rem may be, and 
often are, upon personal chattels, directly declaring the right 
to them, in such cases. The proceeding is for the supposed 
violation, by the property (so to speak) of some public law 
or regulation, by which it is alleged that the title of the 
former owner has become divested. The property being 
seized, a proceeding is then instituted against it, upon an 
allegation stating the cause for which it has been forfeited ; 
upon which public notice is given, in some prescribed form, 
to all persons to appear and contest the allegation: Wood- 
ruff vs. Taylor, 20 Vermont, 65. 
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The Court, doubtless, had in view proceedings against 
goods for violations of the revenue laws. But this is not 
the only proceeding against personal chattels, which is a pro- 
ceeding in rem. The familiar instance of a proceeding 
against a vessel and her cargo, fur repairs, supplies, sea- 
men’s wages, salvage, etc., in a Court of Admiralty, is an 
illustration. 

Again: “A judgment of outlawry not only declares the 
party an outlaw, but renders him so, and is, therefore, a judg- 
ment in rem:” Herman’s Law of Estoppel, chapter L., p. 
110, e¢ seq. 

“‘ Proceedings in attachment are in the nature of, but not 
strictly a proceeding in rem. A proceeding in rem is that 
in which the process is served on the thing itself; and the 
mere possession of the thing itself, by the service of the pro- 
cess and making proclamation, authorizes the Court to de- 
cide upon it, without notice to any individual whatever.” 
“ The proceedings in attachment will not, in any way, affect 
the status of the property as to other persons than the par- 
ties to the record, and those claiming under them:” Her- 
man’s Law of Estoppel, chapter I.: ‘Judgments in rem,” 
page 110 to 129; Drake on Attachment, section 5; Marshall, 
Chief Justice, in Mankin vs. Chandlee, 2 Brockenbrough, 
125; Megee vs. Berme, 39 Pennsylvania State Reports, 50. 
“The limited proceedings in rem, before mentioned, (in at- 
tachment) are not based on any allegation that the right of 
property is to be determined between any other persons than 
the parties to the suit ; no notice is sought to be given to any 
other persons, and the judgment being only as to the status 
of the property, as between the parties of record, it is as to 
all other persons a mere nulity:” Woodruff vs. Taylor, 20 
Verm., 76. “A foreign attachment, under the law of Vir- 
ginia, (and I apprehend the same is true under the law of 
Georgia,) is not a proceeding in rem. It is a suit by a plain- 
tiff against a defendant, and a decree in such a case is con- 
clusive evidence only against parties and privies, In every . 
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case where parties are necessary to give the Court cognizance 
of the cause, the decree, the judgment or the sentence binds 
those only (with some few exceptions standing on particular 
principles,) who are parties or privies. If a party is neces- 
sary, it follows that the party should be one who has the real 
interest, and to secure this, the interest of persons who are 
not parties cannot be affected:” Mankin vs. Chandlee, 2 
Brockenbrough, 125. “The same rule applies to proceed- 
ings in replevin, where the authority to seize specific prop- 
erty is given solely with a view to the determination of the 
right of property between the plaintiff and defendant; the 
judgment will not estop the subsequent assertion of a distinct 
and adverse title by a third person: Herman’s Law of Estop., 
131. “ All actions brought for the recovery of title to land are 
in the nature of proceedings in rem, whether commenced by 
service in personam or by publication ; yet the judgment is 
limited to the estate, and to those who have been made par- 
ties, either by service of process or by appearance. And the 
title of third persons is neither barred nor affected by an or- 
der or execution based on such judgment :” Jbid, 144. The 
effect and purpose of a proceeding in rem, strictly so-called, 
is to ascertain the right of every possible claimant, and it is 
instituted on an allegation that the title of the former owner, 
whoever he may be, has become divested, and notice is given 
to the whole world to appear and make claim to it:” Wood- 
ruff vs. Taylor, 20 Vermont, 65. 

This is not the only purpose of a proceeding in rem, as 
already stated. There are two classes of judgments in rem, 
1st. Judgments upon the status of individuals; as in judg- 
ments of outlawry, divorce, appointment of guardians, ad- 
ministrators, ete. And, 2d, judgments had on proceedings 
against property without suit against the owner. And these 
last seem to be confined to Courts of Admiralty, as the former 
are, (with the exception of outlawry) to the Ecclesiastical 
Courts. Indeed, the general rule is, that Courts of common 
law do not proceed in rem: 1 Kent’s Com., (8th Ed.) 379; 
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3 Ibid, 220. Has the Legislature of Georgia given to her 
Courts this jurisdiction as against property? I know of no 
case, unless our steamboat lien law be so considered, and if 
it is, it has been decided that State Legislatures have no au- 
thority to create maritime liens or confer jurisdiction upon 
State Courts to enforce such liens by proceedings in rem. Such 
jurisdiction is vested exclusively in the Courts of Admiralty 
of the United States: Deever vs. Steamer Hope, A. L. R., 
683. The Belfast, 7 Wall, 634. 

Judge Story, and Mr. Greenleaf, after him, say proceed- 
ings in attachment “are also treated as in some sense pro- 
ceedings in rem, and are deemed entitled to the same consid- 
eration :” Story’s Conflict of Laws, section 592; 1 Greenleaf, 
section 342. I think, however, the statement is to be taken 
with the qualifications laid down in the authors hereinbefore 
quoted. If, then, a judgment in rem is herein correctly set- 
out, it is very clear that the judgment under consideration is 
not of that class. It was a suit against Nolen. Service doubt- 
less effected on him, certainly not on the land. It was not 
an attack on the title of the land, but a proceeding to sub- 
ject the land to the payment of Nolen’s debt, which neces- 
sarily presupposed Nolen’s titled valid. It was not a pro- 
ceeding “to ascertain the right of every possible claimant.” 
Nor was it “ instituted on an allegation that the title of the 
former owner, whoever he might be, had become divested.” 
It was levied on as the property of Nolen to answer for his 
debt. The proceeding sought to obtain a judgment (and did 
obtain it) by means of which, and by the usual process of a 
sheriff ’s sale, Nolen’s title might be divested, not a judg- 
ment declaring that his title, as well as that of every one 
else, had become divested at the time of the institution of the 
proceedings against the property. It was certainly less of a 
proceeding tn rem than an attachment, which we have seen 
only binds the parties and their sureties. 

The principles of the maritime law were certainly not in- 
tended by the Legislature to apply so as to place the me- 
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chanic in the position, with reference to the property, he 
would have been in had he repaired a foreign vessel in the 
port of Savannah, (he could not proceed in rem against a 
home vessel, 1 Kent, 379, unless specially authorized by stat- 
ute.) Those principles are founded on reasons entirely inap- 
plicable to a case like the present. In the case of the vessel 
there is no owner upon whom process can be served, and the 
property itself is liable to take the wings of the morning and 
fly to the uttermost parts of the earth at any moment. A 
vessel under maritime law is treated more as was the debtor 
under the Jewish law; it is liable to be sold for its debts, 
rather than the debts of its owners, and this in furtherance of 
the best interests of commerce. In the present case, the 
owner must be first sued before the property can be subjected. 

Had Nolen resided in a county different from the county 
in which the land lay, would not the suit, provided for by 
the 6th section of the Act of 1834, have been brought in 
the county of his residence, and service have been perfected 
upon Aim, not on the property by seizure? If the position of 
plaintiff in error be correct, is not a foreclosure of a mort- 
gage a proceeding in rem? And of course if it is, it must con- 
clude everybody. Indeed it is much more certainly a pro- 
ceeding in rem than the present, if our universal practice of 
foreclosing in the Superior Court of the county where the 
land lies, instead of in the county of the residence of the 
mortgagor, when he resides in a different county from that 
in which the land is, is constitutionally correct. 

Judgment affirmed. 
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W. H. Youna, plaintiff in error, vs. CHARLES WISE, de- 
fendant in error. 


(By two sopces.)—1. When a case is carried to the Supreme Court by 
defendant, and a supersedeas bond given, on affirmance of the judg- 
ment, plaintiff is entitled to have a fi. fa. issued against both princi- 
pal and surety without entering up formal judgment upon the bond. 

2. When cotton was loaned, during the late war between the Confeder- 
ate and United States, and a contract entered into for the return of the 
same quality and quantity of cotton to the lender at the end of the war, 
or at any time agreed upon between the parties, the contract is subject 
to the Relief Act of 1870, and the tax affidavit must be attached to 
the fi. fa. issued upon a judgment founded on such contract, before 
levy. 

. Where plaintiff in fi. fa. makes the tax affidavit, and defendant files 
a counter-affidavit, denying that the taxes have been paid, as defend- 
ant is informed and believes, the issue as to the payment of the taxes 
should be submitted to the jury. 5th March, 1872. 


Principal and Surety. Relief Act of 1870. Jury Trial. 


Constitutional law. Before Judge JoHNson. Muscogee Su- 
perior Court. June, 1871. 


The facts are in the opinion. 

H. L. Bennie, for plaintiff in error. 
Preasopy & Brannon, for defendant. 
MonTaoMERY, Judge. 


Wise obtained judgment against the Eagle Manufacturing 
Company, on a debt due him for a loan of cotton made in 
1864, and which was to be returned in kind, at the close of 
the war, on demand or at such other time as the parties 
should agree on. No other time was agreed on, and the 
demand was made in 1866, and payment refused. 

The company excepted to the judgment, and carried the 
case to the Supreme Court, giving a supersedeas bond with 
Young as surety. The judgment was affirmed, and the 
~ Clerk issued execution on the bond without entry of formal 
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judgment thereon. Plaintiff, Wise, attached an affidavit of 
payment of taxes to his fi. fa. as required by the Relief Act 
of 1870, and defendants filed a counter-affidavit of illegality, 
denying the payment of taxes by plaintiff, as defendants were 
informed and believed. Plaintiff testified he had not paid 
any taxes because none were due, he being a non-resident of 
the State. He did not swear that he was a non-resident at 
the creation of the debt and had been so continuously since. 
The fi. fa. was levied on one hundred and fifty shares of the 
Eagle Manufacturing Company, belonging to Young, the 
surety, and a return of nulla bona, as to the principal, made. 
Young moved to quash the execution because there was no 
formal judgment entered on the bond. The Court overruled 
the motion, and dismissed the illegality, “on the ground 
that the debt on which the fi. fa. is founded is not an old 
debt, and is not included in the Act of 13th October, 1870, 
to extend the lien of set-off and recoupment as against debts 
contracted prior to June Ist, 1865.” 

1. We think the Court was right in refusing to quash the 
execution. It is admitted that the statute of October 29th, 
1870, in connection with Code sections 4222, 3513, 3612, 
allows the issue of the execution “ without further proceed- 
ings.” 

But this is said to be unconstitutional—that the surety 
is entitled to a jury trial: Constitution of Georgia, Art. V., 
Section 13. 

But section 3, paragraph 3, of same article, says: “The 
Court shall render judgment without the verdict of a jury in 
all civil cases founded on contract, where an issuable defense 
is not filed on oath.” True, the Clerk issues execution here 
without formal judgment. Ofthat presently. Ifthe defend- 
ant has an issuable defense, his affidavit of illegality will 
bring it before a jury, as will appear in this very case. 

If this position of counsel be tenable, then all laws provid- 
ing for giving bonds, and the subsequent proceedings thereon, 
in replevies, in attachments, appeals, claims, stay of execu- * 
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tions, etc., are unconstitutional. The right of trial by jury 
is only to “remain ” inviolate, 7. e., to remain as it existed 
before the Constitution. Most of these laws existed before 
the Constitution, and though the Constitution of 1798 con- 
tained a similar provision, yet no one ever thought to ques- 
tion them under its provisions. The present Conttitution has 
adopted the language of the Constitution of 1798, with the 
received interpretation indicated by the passage of these Acts, 
and action under them for very many years. 

The case of Tift and others vs. Griffin, 5 Georgia, 185, 
would seem at first view to lend some support to the position 
of counsel for plaintiff in error. But in the very next case 
in the same volume, the Flint River Steamboat Company 
vs. Foster, 5 Georgia 194, the question is exhaustively con- 
sidered by Judge Lumpkin, whether as effected by the Fed- 
eral or State Constitution, and the conclusion now arrived at 
by the Court elaborately sustained. See the case, and espe- 
cially page 213, where the Bank of Columbia vs. Oakley, 4 
Wheaton, 235, is quoted and approved. ‘This last case was 
an issue of execution by the Clerk, at the instance of the 
Bank, upon a note which the defendant permitted to go to 
protest. The proceeding was had under a Maryland statute, 
which authorized it to be done without judgment. The ob- 
jection was taken, that it violated both State and Federal 
Constitution, as to the right of trial by jury. 

The Supreme Court of the United States sustained the con- 
stitutionality of the Act, and so, afterwards, did the Supreme 
Court of Maryland, in Bank of Columbia vs. D. Ross, 4 
Hare and McHen., 455. The case before the Supreme Court 
of the United States would seem to be identical in principle 
with the case now under consideration. In both, the Clerk 
is authorized to issue execution without judgment. If the 
execution was good in that case, it must be in this. 

2. We think, however, that the debt was such an one as 
the Relief Act of 1870 required the taxes to be paid upon 
and the affidavit filed. Had it been a promissory note, pay- 
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able on demand in cotton, it will hardly be questioned that 
it was taxable. We do not perceive the difference, for the 
purposes of taxation, between a debt of the present character 
and a note payable in specifics, 
3. As the counter-affidavit made a distinct issue of fact, 
we think the issue should have been submitted to the jury. 
Judgment reversed. 


ALLEN, Preer & ILGEs, plaintiffs in error, vs. CHARLES M. 
SmiTH, defendant in error. 


(By two supces.)—Where S. furnished land and the necessary means to 
make a crop to a freedman, under a contract that the crop was to be 
the property of S. until his advances were returned, for which purpose 
he was to sell the crop, and return any surplus to the freedman, and 
the cotton made was carried to the gin house of S., there ginned and 
packed and left for several days, this constituted sufficient possession 
in S. to enable him to sue out a possessory warrant for the cotton, which 
had afterwards been secretly carried off by the negro and sold. 65th 
March, 1872. 


Possessory Warrant. Before Judge JoHNson. Muscogee 
Superior Court. May Term, 1871. 


The facts are in the opinion. 


Peasopy & Brannovy, for plaintiffs in error. The judg- 
ment of a Justice of the Peace in possessory warrant revers- 
able, though some evidence to sustain it: 37 Ga. R., 580. 
The contract and possession was only for security, and gave 
no title: 43 Ga. R., 262. Such possession not good basis for 
possessory warrant: 40 Ga. R., 329. 


Moses & Down1nG, for defendant. 
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Monteomery, Judge. 

The defendant in error made a contract with a freedman, 
by which he was to furnish land, all necessary horse-power, 
provisions, etc., which the freedman was to use, in making a 
crop. The crop was to belong to Smith, until all his ad- 
vances were paid. He was to sell the crop, pay himself, and 
give the surplus, if any, to the freedman. The crop was 
made, (three bales of cotton), gathered, carried to Smith’s 
gin-house by the freedman, ginned, packed and there left, 
Tt was worth less than the advances made by Smith to the 
freedman. The gin-house was half a mile off from the 
land on which the cotton was made. The cotton remained 
several days at the gin-house, when, during Smith’s absence 
from home, the freedman, without his knowledge or consent, 
carried it to Columbus, and sold it, and so it came .into the 
possession of the plaintiffs in error. Smith took out a pos- 


sessory warrant before a magistrate. The magistrate award- 

ed the cotton to him. <A certiorari was sued out, the judg- 

ment of the magistrate affirmed, and the case brought here. 
We see no error in the ruling. The crop had been made 

and delivered according to the contract. Smith had posses- 

sion at the time. It was unlawfully taken by the freedman. 
Judgment affirmed. 


J. A. & W.H. Copy et al., plaintiff in error, vs. J. Len- 
NARD, tax-collector, defendant in error. 


(By two supces.)—The writ of prohibition does not lie against a tax 
collector who is alleged to be proceeding to levy an illegal tax. The 
parties complaining must pay the tax, and then pursue their remedy 
against the tax collector as an individual. 12th March, 1872. 


Judicial interference with taxes. Before Jukge JoHNsON, 
Muscogee Superior Court. May Term, 1871. 
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Cody et al. vs. Lennard. 

J. A. & W. H. Cody and various others, averred as fol- 
lows: The Tax Act of 18th March, 1869, levied a specific 
tax, for educational purposes, of twenty cents per gallon on 
every gallon of brandy, ete., sold by any person in quanti- 
ties less than thirty gallons, requiring vendors of such 
liquors to make a quarterly return to the tax-collectors of the 
quantity sold by them, and pay the tax, and, upon failare to 
do either, the tax collector shall assess against such person 
a specific tax of $1,000, and proceed to collect it. Each of 
them is a citizen of said county, and a seller of such liquors. 
By the Constitution, no such specific tax can be laid, except 
for the support of common schools, The General Assembly 
has established no system of common schools, but, on the con- 
trary, had directed that the poll-tax of 1868, 1869 and 1870, 
which belonged to the school fund, be not collected, because 
no such system had been established. Nay, more, they have 
used up all the educational fund raised by poll-tax and spe- 
cific taxes, by the Constitution devoted solely to educational 
purposes. It is, therefore, unconstitutional to collect such 
taxes on liquors. Nevertheless, said Lennard, tax collector, 
insists upon their making returns and paying taxes, as afore- 
said; and if they fail or refuse to make the return, and pay the 
taxes, he will collect the $1,000 specific tax. They prayed 
that he be prohibited from requiring said returns, and col- 
lecting said taxes. Ile was required to show cause why the 
prohibition should not be granted. He answered that he was 
proceeding under the law and the instructions of the Comp- 
troller General to collect said taxes, denied the non-exist- 
ence of a common school system in Georgia, and said that 
the Act in question was constitutional. The writ of prohibi- 
tion was denied, and of that complaint is made here. 


H. L. Bennin@, for plaintiff in error, The Act of 1869 
is unconstitutional, because there is no common school sys- 
tem: Constitution, Article 6, sections 1, 2, 3; Article 1, sec- 
tion 27. No such school system was inaugurated till by the 
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Act of October, 1870. See School Act. Kenney et al., vs, 
Harwell, May, 1871, does not decide this case. Prohibition 
is the remedy: Revised Code, sections 3145, 3146, 3148 
Constitution, Article 2, section 32. Judicial interference con- 
fined to taxes under the Code: Revised Code, section 3618. 
By Constitution right to appeal to Courts not to be im- 
paired: Constitution, Article 1, section 5. 


B. A. THornTon, Solicitor General. A school system was 
inaugurated before this tax was demanded: See Kenney et al., 
vs. Harwell & McCowan vs. Davidson et al., decided last Term. 


MonreomMeryY, Judge. 


This was a petition for the writ of prohibition against the 
tax collector of Muscogee county, to prevent the collection of 
twenty cents per gallon on liquors sold by the petitioners, 
and also to prohibit him “ from assessing and collecting from 
them a tax of $1,000 should they fail to pay said liquor tax,” 
under the Tax Act of 1869. 

The Court refused to grant the writ, (upon what ground is 
not stated) and his decision is excepted to. As the tax col- 
lector distinctly makes the issue in the record that the Court 
is prohibited from interferring, by Revised Code, section 3618, 
we presume the decision of the Court is based upon that sec- 
tion. At least, two cases have lately been before this Court, 
where it was sought to restrain the tax collector by injunction, 
from collecting taxes alleged to be illegal, in neither of which 
does the present question appear to have been made, and the 
Court proceeded to pass upon the merits of the case: Kenney 
et al., vs. Harwell, 42 Georgia, 416. McCowan, tax collector, 
vs. Davidson et al., from the Eastern Circuit, July Term, 
1871. It might well be that the Executive desired the ques- 
tion made in this shape before the Courts in order to inform 
his conscience as to whether he should enforce the collection 
of an alleged illegal tax, and so waived the question of ju- 
risdiction. In the earlier decisions of the Court, however, 
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it is laid down, that no judicial interference with the collec- 
tion of a tax due the State can be had. The Tax Act of 
1804 reads “no replevin shall lie, or any judicial interfer- 
ence be had, or (in?) any levy or distress for taxes under this 
law, but that the party injured be left to his proper remedy 
in any Court of law.” Judge Lumpkin, after quoting the 
Act in Vanover et al., vs. Justices of the Inferior Court, 27 
Georgia, 357, says, “The judicial interference forbidden here 
is for any levy or distress for taxes, under the Act of 1804, 
which is still of force, and the basis of all our general tax 
laws. By strict construction, the inhibition would only ap- 
ply to the Act of 1804. It is but right, however, to extend 
it to all tax laws in favor of the State, and amendatory of 
the Act of 1804.” The language of the Code, section 3618, 
is precisely the same with the Act of 1804, with the excep- 
tion that “under the provisions of this Code,” is substituted 
for “under this law.” The same interpretation should be 
given to it, and the prohibition extended to interference with 
collection of taxes under Acts subsequent to the Code, The 
principle embodied in these laws is perhaps correct, and the 
reason is thus stated by Judge Benning, in Eve vs. The State, 
21 Georgia, 59: ‘On general principles is it not best that 
this power should be withheld from the Courts? How could 
a government calculate with certainty upon its revenues, if 
the collection of the taxes was subject to be arrested in every 
instance in which a tax-payer or a tax collector could make 
out, prima facie, a technical case for arresting such collec- 
tion. Far better is it, I think, to let the individual pay to 
the government what it demands of him, at the time of the 
demand, as he will be certain to get it back with interest, 
after more or less of delay, if it was not due.” See also Yancy 
vs. The New Manchester Manufacturing Company, 33 Geor- 
gia, 622. The view we take of the case makes it unneces- 
sary to consider the other questions raised. 

Our judgment is, (keeping in view that the effort here is 
to restrain the collection of a tax due the State, it not being 
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our intention to overrule the case of Vanover vs. The Justices 
of the Inferior Court, 27 Georgia, 354,) that the prohibition 
does not lie in this case. 

Judgment affirmed. 


Fevix McARpD_Lg, administrator, plaintiff in error, vs. BuL- 
Lock & Rapc.irF, defendants in error. 


(By two supGes.)—1. It is too late for an administrator, after he has 
been, by scire facias, made a party to a suit against his intestate and 
another on a contract, to plead or object that the suit is such an one on 
its face, as must go on against the survivor alone. 

2. A suit against two as joint contractors, is not a suit against them as 
partners, simply because the bill of particulars attached to the declar- 
ation is an account against them by their several sirnames, the chris- 
tian name of neither being mentioned, and the sirnames being connected 
with the character. 

. In a joint suit against two, even after a plea in abatement by one of 
misjoinder, the plaintiff may discontinue as to one, and if his proof 
sustains his action, as amended, he may recover against one alone. 

4, When interrogatories are taken out by the defendant and crossed by 
the plaintiff, and both the direct and cross-interrogatories are answered 
and the defendant introduces and reads to the jury the answers to the 
direct interrogatories, failing to read the answers to the cross-interrog- 
atories, and the plaintiff reads the answers to the eross-interrogatories, 
he does not thereby make the witness his witness, so that he cannot 
impeach him. The answers, to take the direct and cross-questions, 
are the evidence of the party who offers to the jury the return of the 
commissioners. 

(To read the direct answers to interrogatories and leave the other side 
to read the answers to cross-interrogatories, is not a correct prac. 
tice. R.) 

5. This Court will not interfere with the province of the jury to pass 
upon the facts unless the verdict be so grossly contrary to the testimony 
as to justify the inference of mistake, fraud or prejudice. 5th March, 
1872. 


Practice. Billof Particulars. Pleading. Interrogatories. 
Impeaching witnesses. Before Judge JoHNSON. Muscogee: 
Superior Court, May Term, 1871. 


Vou. xtv. 6. 
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Bullock & Radcliff averred that “Julius Zorkowski and 
Thomas Brassell ” were indebted to them $85 00, as would 
fully appear by a bill of particulars attached. The bill of 
particulars was headed as follows: “ Zorkowski and Brassell 
to Bullock & Radcliff, Dr.” Both defendants were served. 
Pendente lite, Brassell died and McArdle became his ad- 
ministrator. Scire facias to make him a party was served 
upon McArdle and he was madea party. Zorkowski pleaded 
that he had paid the debt sued for. McArdle pleaded the 
general issue and that Brassell was never Zorkowski’s part- 
ner, and that he never, jointly with Zorkowski, undertook 
and promised as charged. 

McArdle demurred to the declaration upon the grounds, 
1st. That, as administrator, he could not be joined with Zor- 
kowski as surviving partner in an action upon an open ac- 
count. 2d. That Brassell and Zorkowski were not averred 
to be partners, nor was it averred that said claim was a joint 
claim against them. The demurrer was overruled. Waiving 
all defects of form, plaintiffs demurred to the second and 
third pleas of McArdle, and the Court sustained that de- 
murrer. While plaintiffs were introducing their evidence they 
amended their declaration by discontinuing as to Zorkowski. 
McArdle again demurred to the declaration as amended, 
(upon what ground does not appear) but the Court overruled 
his demurrer. 

Plaintiffs introduced evidence to support their claim. De- 
fendant read the answers of Zorkowski to direct interroga- 
tories. He did not read the answers to the cross-interroga- 
tories. Plaintiff read these answers to the cross-interroga- 
tories, and introduced evidence to contradict Zorkowiski’s tes- 
timony as to his having paid the account. This was done 
over McArdle’s objection. 

The plaintiff obtained a judgment against McArdle. He 
moved for a new trial, averring that the verdict was contrary 
to the evidence, and that the Court erred in said rulings 
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against him. The Court refused a new trial, and error is as- 
signed on said grounds. 


Moses & Down1ne, for plaintiff in error. The contract 
was with a firm, and the suit against the members only. This 
is bad: 24 Ga. R., 628; 1 Ch. Pl., 29; 1 Kelly, 493. Me- 
Ardle’s pleas were good: Gould’s P]., 103—4-5. The demur- 
rer to the amended declaration was well taken: Gould’s PI, 
114, 115; Chit. Pl., 42, 44, 45; R. Code, sections 3435, 
3274-5. Plaintiffs having read Zorkowski’s cross-interroga- 
tories as evidence could not impeach him: R. Code, section 
3181-3; 1 Gr. Ev., sections 442,445. The verdict was con- 
trary to evidence: 41 Ga. R., 94, 127. 


Preasopy & BRANNON, for defendant. 
McCay, Judge. 


1. The issue on a scire facias to make an administrator a 
party to a suit pending against one who is dead, is whether 
or not the person served is a proper party, in the capacity in 
which he acts. And if the suit be one that does not survive. 
at law against the intestate’s estate, “he ought to make the 
question before he is made a party. 

2. It would be giving far more force, to the mere heading 
of a bill of particulars than seems proper, to allow it to con- 
trol the formal allegations of the declaration. These defend- 
ants are sued in the body of the declaration, as joint contrac- 
tors, and the bill of particulars charges the items to A and 
B. This is not strictly formal, but would any one say thata 
suit against John Smith, would be vitiated by a bill of par- 
ticulars, headed Smith only. Indeed, it is doubtful, if the 
name of the party need be stated at all in the bill pf partic- 
ulars, The name is in the declaration, and the bill of partic- 
ulars is a mere detail of the items going to make the gross 
sum sued for. 
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3. At most, the defect in this case is a mere variance, and 
not good after judgment. Our statute of amendments is very 
broad. Code, sections 3435 and 3436, expressly allow a de- 
fendant to be stricken out, and if there be no other legal dif- 
culty, that is, if the proof sustains the declaration, as amended, 
the plaintiff may proceed to judgment. 

4, Interrogatories, when crossed and executed, are the 
evidence of the party who offers to the jury the report of 
the commissioners. If the practice of the Court permits the 
party briaging them in, to read, in the conduct of his case, 
only the direct answers, it is a new practice to us. We do 
not see why a party is not entitled to have his crosses go in 
with the direct, just as they would if the witness were on the 
stand. How is one to lay the foundation for impeaching a 
witness, if by asking him cross-questions and introducing his 
answers he makes him his own witness? How is one to get 
any explanation, or any fact, but by a cross, from a witness 
he is able to cast discredit upon, or who occupies such a rela- 
tion to the case, as that he is interested, or has been guilty of 
acrime? Weare clear, that. hy reading the crosses to a set 
of interrogatories, if the other side have read the direct an- 
swers, the party reading the crosses does not adopt the witness 
as his own, and he may discredit him, as he may any other 
witness of the other side. 

5. The evidence in this case is not very strong, but there 
is sufficient to sustain the verdict. This Court is nota jury, 
and this is such a verdict as is not illegal under the evidence. 


Judgment affirmed. 
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WituaM M. Perers, plaintiff in error, vs. J. J. BRaDFoRD, 
sheriff, e¢ al., defendants in error. 


(By two supGes.)—A non-resident plaintiff in ji. fa., whose judgment 
was obtained on a debt, contracted prior to June, 1865, may claim 
money brought into Court by junior judgments without attaching the 
affidavit of payment of taxes required by the Act of 1870, when his 
non-residence appears by affidavit or other proof. 5th March, 1872. 


Relief Act of 1870. Before Judge JoHNsON. Muscogee 
Superior Court. May Term, 1872. 


Bradford, sheriff, had in hand a fund for distribution 
among the judgment creditors of Winter. Peters had the 
oldest judgment against Winter, and asked that it be first 
paid, because it was founded upon a contract made before 
June, 1865; and Peters had filed no affidavit as to payment 
of taxes on the claim, as required by the Relief Act of 1870. 
The Court refused to let him be paid, and ordered the sheriff 
to pay the junior judgments, notwithstanding, Peters offered 
to prove that, since the creation of the debt, he had never 
resided in Georgia. This ruling is assigned as error. 


L. T. Down1na, for plaintiff in error. 


H. L. Bennie, for defendants. 


MONTGOMERY, Judge. 


Peters’ execution was founded on a debt created before June, 
1865. The executions of other creditors, claiming the funds 
in the hands of the sheriff, were founded on debts created since 
June, 1865. Peters had paid no taxes, but offered to prove his 
non-residence, in Georgia, since the creation of the debt, and 
asked an order directing the sheriff to satisfy first his execu- 
tion, which was the oldest. The Court required him to prove 
payment of taxes on his debt, and, on his failure to comply, 
refused his order, and passed one directing the sheriff to pay 
the mouey over to the junior executions. Peters excepted. 
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The case is controlled by the decision of this Court in Wil- 

liams vs. Mandell, delivered September 26th, 1871, after Judge 

Johnson decided this case. The plaintiff (Peters) should 

have been allowed to prove his non-residence. The proof 

made, no taxes were due, and his execution was entitled to 

priority, so far as the objection made is concerned. 
Judgment reversed. 


B. F. Bora, plaintiff in error, vs. KENCHEN THWEATT, 
defendant in error. 

(By two supces.)—When, under the declaration, pleas and evidence in 

a case, the jury has done substantial justice between the parties, this 

Court will not reverse the judgment on mere technical grounds, bat 


will give such direction to the cause as will correct the error and yet 
not open the dispute for further litigation. 5th March, 1872. 


New Trial. Before Judge Jounson. Muscogee Superior 
Court. May Term, 1871. 


Thweatt brought trover for a bale of cotton against Boram, 
averring that he converted it in January, 1870. Boram de- 
fended upon the ground that, by an arbitration, he had set- 
tled with Thweatt about this cotton. The plaintiff proved 
that Boram got his bale of cotton, and sold it, and its value. 
It appeared, from the evidence, that Boram hired Thweatt, a 
negro, to work for him, in 1869; and they agreed that one 
Torry should decide all matters of dispute that might arise 
between them, and Thweatt promised to pay Torry $50 for 
his advice and care for his interests. Boram and Thweatt 
differed about their accounts, and, in November, 1869, sub- 
mitted to Torry and Jones, as arbitrators, “ all matters in dis- 
pute” between them. In March, 1870, they made an award, 
by which they brought out Boram in Thweatt’s debt only 
$40. In their accounting, the arbitrators charged Boram 
with the bale of cotton, and charged Thweatt with the $50 
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which he had promised Torry, and which, they decided, 
Boram should pay Torry. Thweatt’s counsel contended that 
the award could not cover this cotton, because the conversion 
was after the submission was made. The reply was that the 
award was after the alleged conversion. 

Various points arose in the case, but none of them are 
necessary for an understanding of the opinion. The jury 
found for the plaintiff for $97 and costs. The refusal of 
a new trial is assigned as error. 


CHAPPEL & RussELL, for plaintiff in error. 
THORNTON & SPENCER, by PEABODY, for defendant. 


McCay, Judge. 


Whilst there is some difficulty in sustaining the verdict in 
this case, under technical rules of law, yet we are satisfied 
that substantial justice has been done between the parties- 
The arbitrators had, under the submission, no jurisdiction 
over this bag of cotton, as it had nothing to do with the mat- 
ter submitted to them, whilst their appropriation of $50 
to the adviser of this colored man, for his advice, was, under 
the circumstances, rather a high-handed measure. Under 
our liberal system of pleading we have concluded to sustain 
the judgment of the Court, on condition that the plaintiff 
write off the difference between the verdict and the value of 
the cotton, as proven, and agree, in the record, not to set up 
any claim to the $40 allowed him by the arbitrators, This 
will be substantial justice, and will prevent any further cost 
and expense to the public over this dispute. 

Judgment affirmed upon conditions. 
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Hartman vs. The Mayor and Council of Columbus. 





P. H. Harrmay, plaintiff in error, vs. TaE Mayor AND 
CounciL oF ConuMBus, defendant in error. 


(By two supcEs.)—Where two actions are brought by the same plaintiff 
against the same defendant, in a Magistrate’s Court, at the same term, on 
several promissory notes given for the same consideration, at the same 
time, and payable to plaintiff, the defendant is entitled to have them 
consolidated: Provided, that when consolidated, the aggregate amount 
does not oust the Court of jurisdiction. (R.) 5th March, 1872. 


Practice. Consolidating aetions. Before Judge Jounson 
Muscogee Superior Court. May Term, 1871. 


The facts are in the opinion. 


H. L. Bennrne, for plaintiff in error, cited 2 D. and E, 
R., 639; 1 Tidd’s Pr., 614; 3 Ch. Pr., 643. 


BLANFoRD & CRAWFORD, for defendant, cited Acts 1868, 
Justices jurisdiction, R. Code, seetion 3196. 


MonTGOMERY, Judge. 


The Mayor and Council of Columbus brought two suits 
against the plaintiffs in error, in a Magistrate’s Court, at the 
same term, the first on five promissory notes for $10 each, 
and the second on four—each of these also for $10—the 
whole amounting to $90—less than the jurisdictional limit 
of the Court. Defendant moved to consolidate the two cases, 
which motion the Court overruled, and the Superior Court, 
on certiorari, sustained the ruling. 

Was the defendant entitled to have the cases consolidated ? 
We think so. The hardship of having to bear the costs in 
many cases, where they might be reduced to one without det- 
riment to the plaintiff, is well pointed out by Judge Harris, 
in The Manufacturers’ Bank of Macon, vs. Goolsby, 35 
Georgia Reports, 82. 

The consolidation in that case was refused, only because it 
would oust the jurisdiction of the Court. Here no such re- 
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sult would follow, and the Code, section 481, would seem to 
exclude the right of the plaintiff to bring several suits in a 
Magistrate’s Court, unless the aggregate amount of the debts 
sued on, would be more than the sum over which the Court 
had jurisdiction. Our judgment is confined to cases in a 
Magistrate’s Court. 

Judgment reversed. 


SranrorpD & GoLDEN, plaintiffs in error, vs. J. J. Brap- 
FORD, sheriff, e¢ al., defendants in error. 


(By two supGeEs.)—1. In an issue formed on a motion to distribute money 
between judgments one plaintiff in fi. fa., cannot attack the judgment 
of another plaintiff in fi, fa., on the ground of irregularities previous 
to the judgment; the defects to be subject to his objection must be 
such as are not amendable. 

2. In a joint suit against several, if one be not served, the plaintiff may 
dismiss as to the one not served; and if he go on to the jury and get 
a verdict, the verdict is good against those served, though there be a 
failure to dismiss against the defendant not served. The defect is a 
mere irregularity, and does not make the judgment void. 5th March, 
1872. 


Attacking Judgments. Before Judge JoHNson. Musco- 
gee Superior Court. May Term, 1871. 


There was in the hands of Bradford, sheriff, a fund raised 
by the sale of the joint or partnership property of “steamer 
Chipola and owners.” Booher, Fee & Company had the 
oldest judgment, but Stanford & Golden’s counsel introduced 
the record upon which the judgment was founded, and showed 
that, Ist. One of the joint owners was never served; and 
contended, 2d. That the judgment of Booher, Fee & Com- 
pany was bad, because the record showed that they sued de- 
fendants as joint owners upon a credit given to them as part- 
ners. The Court ruled that Booher, Fee & Company’s judg- 
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ment being older than Stanford & Golden’s, was entitled to 
the fund. ‘That is assigned as error. 


L. T. Down1ne, for plaintiffs in error. As to first point 
cited: Revised Code, section 2274-5; 12th Georgia Reports, 
30; 14th, 589; Booker vs. Worrill, July Term, 1871. On 
the second point: 24 Georgia Reports, 625; 1 Chancery 
Pleadings, 29. 


PeaBoDY & BRANNON, for defendants. As to amendable 
defects: 3 Georgia Reports, 81; 23d, 602; 40th, 129; Re- 
vised Code, sections 3529, 3532. Judgment binds joint prop- 
erty though but one joint owner served. 


McCay, Judge. 


1. This case turns upon the construction to be given to 
section 3538 of the Code. That section provides that credi- 
tors and bona fide purchasers may attack a judgment for 
any defect appearing on the face of the record, or pleading, 
or for fraud or collusion, whenever and wherever it inter- 
feres with their rights. 

Does this mean that a creditor or bona fide purchaser may 
attack a judgment, ete., fora mere irregularity? That, in one 
sense of the word, is a defect, it is true; but this section is to 
be taken with section 3536, which provides that judgments 
shall not be attacked collaterally for a mere irregularity. It 
was not the intent of the codifiers to change the old law. 
And in construing the Code this intention ought not to be 
assumed, The rule on this subject has long been well settled. 
For want of jurisdiction a judgment may be attacked collat- 
erally. This may also be done by a stranger if the judg- 
ment be so defective as that it is null and void. The dis- 
tinction between a mere irregularity and a defect which ren- 
ders the judgment void, is not very definitely established. 
The best marked distinction we take to be this: A mere 
irregularity is amendable; under our law, is cured by a judg- 
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ment ;‘and any thing, which if objected to, could have been 
amended, does not render the judgment void: McNamera 
on Nullities and Irregularities, 6. 

2. Very clearly this defect, so far as the defendant served 
is concerned, was amendable under our law. A plaintiff may 
dismiss any party of several from his suit. The judgment is 
null against the party not served, but the plaintiff at any 
time before judgment might have amended by striking out 
the one not served. Such is the distinct provision of the 
Code, (section 3435,) whatever may have been the law before. 
This defect was therefore, under the rule, a mere irregularity, 
amendable, and not such a defect as renders the judgment 
void. It cannot, therefore, be attacked collaterally. 

Judgment affirmed. 


E. B. KELLoae, plaintiff in error, vs. Joun W. Brooks, 
defendant in error. 


(By two supces.)—It is sufficient to excuse the filing of an affidavit, as 
required by the Act of October, 13, 1870, that the plaintiff alleges in his 
declaration, or claims before the Court that he is and has been a non- 
resident, it must be shown to the Court by the plaintiff's oath, or by 
other proof that the fact of such non-residenceis the truth. 65th March, 
1872. 


Relief Act of 1870. Before Judge JoHnson. Muscogee 
Superior Court. May Term, 1871. 


This cause of action was founded upon a contract made 
prior to June, 1865. Plaintiff filed no affidavit that he had 
paid taxes on the debt, as required by the Relief Act of 1870, 
and, for this, defendant’s counsel moved to dismiss the cause. 
The plaintiff’s counsel amended his declaration by averring 
that when said contract was made, and ever since plaintift 
was a citizen of New York, and resided there. No affidavit 
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being filed, the cause was dismissed. That is, assigned as 
error. 


L. T. Down1ne¢, for plaintiff in error. 


SmitH & ALEXANDER, for defendant. Non-residence does 
not remove necessity for affidavit: Brewer .vs. Broodfield. 


McCay, Judge. 


By any fair construction of the Act of October 17, 1870, 
it would seem that to make outa case of exception to the 
statute, it is not sufficient to allege the facts in the declara- 
tion, either at the commencement of the suit or by way of 
amendment. It would be easy, in this way, to evade alto- 
gether that section of the Act which requires the affidavit to 
be filed. It is 4 small matter to make a statement in a de- 
claration ; and if this supersedes the necessity of the affida- 
vit required, that section of the Act might as well not have 
been inserted. We have held, in several cases, that to ex- 
cuse the filing of the affidavit, there must be either an affi- 
davit of facts, making out the case of exception, or it must 
appear by the proof, or it must exist in the very nature of 
the cause of action. 

Judgment affirmed. 


Witu1aM Perry et al., plaintiffs in error, vs. Ropert M. 
GunBy, defendant in error. 


(By two supGes.)—When a bill of exceptions was carried to the Su- 
preme Court without a motion having been made in the Court below 
for a new trial, which bill of exceptions was dismissed, and the plain- 
tiff in error, at a subsequent term of the Superior Court, makes a mo- 
tion for a new trial, he can only include in the motion such grounds as 
were not included in the bill of exceptions. The fact that some of 
those grounds were imperfectly stated, and might possibly have been 
stricken out on motion of defendant in error, does not vary the rule. 
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2. Theré being some evidence to show a misrepresentation of a material 
fact by the plaintiff in error in this case, which was acted on by the de- 
fendant in error, the judgment of the Court below refusing a new trial 
on the allegations that the verdict was contrary to evidence and the 
weight of evidence and contrary to law and the equity and justice of 
the case, will not be disturbed. 5th March, 1872. 


Res Adjudicata. New trial. Before Judge JoHNSON. 
Muscogee Superior Court. May Term, 1871. 


This cause was here at the instance of Perry e¢ al., at June 
Term, 1870, and was dismissed without a hearing. See 41 
Georgia Reports, 415. It was here again upon a question 
not affecting the merits, in January, 1871. See 42 Georgia 
Reports, 41. The necessary facts for understanding the opin- 
ion are embodied in it. 


Moses & Moses; CHAPPELL & RvssELL, for plaintiffs 
in error. 


H. L. Bennine, for defendant. 


MoNTGOMERY, Judge. 


This case was a bill in equity, in Muscogee Superior Court, 
brought by Gunby, to set aside a conveyance he had made to 
Mahone, as trustee for Mrs. Perry, and to oust them and re- 
store the possession to Gunby. The trial took place at the 
November Adjourned Term, 1869, and a verdict and decree 
were rendered setting aside this conveyance, and ordering the 
ouster and restoration prayed for by this bill. The defend- 
ants to the bill did not, at that term, apply for a new trial, 
but took the case up to the Supreme Court, by bill of excep- 
tions to various rulings, decisions and charges, and refusals to 
charge on the part of the Court, during the progress of the 
trial. 

The bill was returnable to the June Term of the Supreme 
Court, 1870, but was never heard there on the merits. When 
it reached its order it was, on motion of Gunby’s counsel, 
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dismissed on the sole grounds of the non-transmission of the 
records and bill of exceptions from the Court below within 
the time required by the rule of the Supreme Court. Where- 
fore, at the next ensuing term of the Muscogee Superior Court, 
the defendants to the bill, Perry and wife, and Mahone, made 
an application for a new trial, based on all the grounds con- 
tained in the bill of exceptions, which the Supreme Court had 
dismissed, and divers other grounds besides. ‘This application 
was refused on the grounds that the said dismissal of the Su- 
preme Court, and its judgment thereon operated as a bar to 
the application, to which decision Perry e¢ al. excepted, 
brought their bill of exceptions to this Court, January Term, 
1871, and the same was heard and decided here at said 
Term, and the said decision of Muscogee Superior Court was 
reversed, upon the ground that the Court erred in determin- 
ing that the defendants were barred from making a motion 
for a new trial, in the case on other grounds than those con- 
tained in the bill of exceptions, which had been dismissed by 
the Supreme Court. This judgment was duly remitted and 
made the judgment of the Court below, and entered on its 
minutes at the May Term, 1871, and a new trial asked for 
in accordance thereto, and refused by said Court in general 
terms, and without specifying the particular grounds of re- 
fusal. 

1. Whereupon the defendants excepted, and brought the 
case up to this Court, upon the present bill of exceptions, 
And now the questions before the Court are — 1st. What are 
the grounds contained in the second bill of exceptions, other 
than those contained in the first one, which had been dis- 
missed by this Court? 2d. Are those other and additional 
grounds such as to entitle the defendants to a new trial? 
Those other and additional grounds are as follows, as is 
shown by a comparison of the two bills: 1st. That the ver- 
dict was contrary to evidence, and the weight of evidenee. 
2d. That it was contrary to law, and the equity and justice 
of the case. There were other grounds set forth in the pres- 
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ent bill of exceptions, which had been set forth in the first 
bill of exceptions, that bad been dismissed. Counsel for 
plaintiff in error insisted that they were therein set forth, 
defectively, and might have been stricken on motion of de- 
fendants in error, had that bill been heard on its merits, and 
that, therefore, the judgment of dismissal was no bar as to 
those grounds of error. Wedo not think this position of 
counsel is tenable. Our experience teaches us that, in bills 
of exceptions, grounds are not unfrequently set forth so de- 
fectively as to put them entirely at the mercy of the oppo- 
site counsel, who, nevertheless, from preference to have the 
points decided, or some other cause, permit them to stand, 
and, in some cases, permit entire bills of exceptions to stand, 
which they might dismiss, and invoke the decision of the 
Court upon the points made, rather than move to dismiss 
the entire case, or to strike from the record the defective as- 
signments of error. We cannot assume that counsel for de- 
fendants in error in the dismissed bill would, had their 
motion to dismiss the entire case failed, have then moved to 
strike the assignments of error defectively set forth from the 
record. -Indeed, before we could do so, we must first decide 
that those assignments are defectively set forth, which would 
be equivalent to reopening that case, and hearing counsel 
upon it with their positions reversed. Again, ought not 
grounds that could have been put in the first bill to have 
been embraced in it? Is not the case analogous to a mo- 
tion to continue? The only questions which we can now 
consider are the two already stated. There is no law appli- 
cable to the case, to which the verdict can be contrary to, 
that is not embraced in some one of the exceptions con- 
tained in the first bill of exceptions; and as to those, the 
plaintiffs in error are estopped by the judgment of dis- 
missal, 

2. Is it contrary to evidence? The bill sought to re- 
scind the contract upon the ground of a misrepresentation of 
a material fact by Perry, one of the defendants, and who 
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acted as agent of the others, in making the purchase, as to 
the solvency of the Mahones, whose notes the complainant 
was induced to take by such misrepresentations. There is no 
dispute that the representations were made as alleged. De- 
fendants denied that the Mahones were insolvent at the time 
they were made, The evidence shows that they were then 
insolvent, however much Perry ard the Mahones themselves 
may have thought otherwise at the time. This misrepresenta- 
tion, however innocently niade, and action on it by the com- 
plainant (and he swears he did act on it) constitutes legal 
fraud: Code, section 3117. This authorized the Court to 
annul the conveyance: Code, section 3121. And this the 
verdict does, decreeing a repayment to defendants by com- 
plainant of some $1,400 or $1,500, the value of the prop- 
erty received by him in exchange, and that he be reinstated 
in the possession of the premises sold, 
The judgment of the Court is affirmed. 


D. H. Burts, administrator, plaintiff in error, vs. Joun T. 
Loyp, defendant in error. 


(By two supces. )—When the administrator files a bill to marshal assets 
against creditors, some of whom are proceeding to enforce their claims 
at law, and seeks to enjoin the common law suits, alleging conflict in 
the claims, and the Judge grants the injunction, subject to the limita- 
tion that *‘ the said several creditors and said administrator go on and 
litigate the several claims now in process of litigation for the purpose 
of ascertaining the amounts due said creditors, and for that purpose 
only, and that as to the priority and dignity of said claims, and as to 
the rights of said creditors to claim payment out of said funds in the 
hands of the administrator, that the same be reserved and held up for 
future determination of this Court, and that the judgment that said 
creditors may obtain against said administrator shall not create any 
personal liability as to him, but against the assets of the estate only:”’ 
one of said creditors, who is a non-resident, cannot remove his com- 
mon law suit to the Circuit Court of the United States. Such suit is 
collateral to the equity cause. 5th March, 1872. 
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Removal to United States Courts. Before Judge JoHN- 
son. Chattahoochee county. September Term, 1871. 


The bill of exceptions assigns as error the order for re- 
moval to the United States Court, under the facts stated in 
the opinion. 


Peasopy & Brannon; E. H. Worritt; E. G. Rarrorp, 
for plaintiff in error. 


BLANFORD & THORNTON, for defendant. 


MontTGoMERY, Judge. 


The administrator, being sued by Loyd and other credi- 
tors, filed a bill to marshal assets, alleged insolvency of the 
estate, and prayed that the common law suits be enjoined. - 
The claims of the creditors were conflicting, and the amounts 
of the claims disputed by the administrator. 

The Chancellor granted a modified injunction, permitting. 
the creditors to go on at common law and obtain their judg- 
ments for whatever amounts might be found to be due, but 
decreeing that the judgments should not bind the adminis- 
trator personally, or be enforced until the final decree. Upon 
the passing of this interlocutory order, Loyd filed his peti- 
tion under what are known as the Garsed Acts of Congress, 
of 1866 and 1867, for the removal of his common law suit 
to the Circuit Court of the United States, Loyd being a non- 
resident, by admission, although that fact does not appear 
from the record. The Court granted the order to remove, 
and the administrator excepted. We think the Court erred. 
The common law suit, with several others, had become merged 
into the bill. A removal of any one of the suits dissolved 
the injunction, ipso facto, as to that suit: McLeod vs. Dun- 
can, 5 McLeod, 342; Bowen vs. Kendall, 23 Law Reports, 
538. The administrator might have again enjoined in the 
United States Court, but how could that Court determine the 
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pro rata to which Loyd might be entitled out of the assets 
in the hands of the administrator? “A final determination 
of the controversy, so far as it concerns him,” cannot be 
made in that Court “ without the presence of the other de- 
fendants as parties in the cause,” made by the bill. And the 
administrator cannot carry them there in any new bill he 
may find it necessary to file in that Court. Congress certainly 
could not have intended to so encumber the administration 
of estates, in all the States, as would be the result of permit- 
ting every nov-resident creditor of an insolvent estate to have 
his part of the case made by the administrator’s filing a bill 
to marshal assets removed to the United States Courts. The 
present case is much stronger against the removal than Peters 
vs. Peters, 41 Georgia, 242. 
The judgment of the Court is reversed. 


BENJAMIN JOHNSON, plaintiff in error, vs. JouHn J. LITTLE 
et al., defendants in error. 


(By two supGes.)—Where A sues ‘‘ as guardian of the minors’’ of B, on 
a contract originating before June, 1865, he is entitled to amend his 
declaration by alleging that the note sued on is the property of C, one 
of the minors, and that she is still a minor, and if he prove the allega- 
tion, it will excuse the filing of the affidavit required by the second 
section of the Relief Act of 1870. 5th March, 1872. 


Amendments. Relief Act of 1870. Minors. Before Judge 
JOHNSON. Harris Superior Court. October Term, 1871. 


The facts are in the opinion. 


E. H. Worritx; J. M. Mostey, for plaintiff in error. 


B. H. Biauam, for defendant. 
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MontTaoMeERY, Judge. 


This was a suit brought by the plaintiff in error “as guar- 
dian of the minors of Winston Billingslea,” on a note payable 
to himself individually, or bearer, but whch he offered to 
prove belonged to his ward, Ophelia Billingslea. The note 
was in renewal of a debt contracted before June, 1865. 
Plaintiff moved to amend his declaration by alleging the 
above facts. The Court refused the amendment, and refused 
to permit the proof offered to be made, and on motion of 
defendant, dismissed the suit for non-payment of taxes. 

The amendment should have been allowed. In an action 
by or against an individual, the pleadings may be amended 
by inserting his representative character: Code, section 3137. 
So, where several plaintiffs sue jointly, the declaration may 
be amended by striking out the name of one or more plain-— 
tiffs: Code, section 3480. Here the record shows that plain- 
tiff sued “‘as guardian of the minors of Winston Billingslea.” 
Had he sued in his individual character he might have in- 
serted the name of his ward, and sued as guardian for her. 
If all the minors had sued by next friend, the declaration 
might have been amended by striking out the name of one or 
more of the plaintiffs, 

Under the first section quoted, he could certainly strike 
out the words “ as guardian,” etc.; that being done he then, 
under the same section, might amend by inserting “ as guar- 
dian for Ophelia Billingslea.” The amendment made, and 
the allegation proved, the case falls under the 14th section 
of the Relief Act of 1870, and no affidavit of payment of 
taxes Was necessary. 

Judgment reversed, 





108 SUPREME COURT OF GEORGIA. 


Davis vs. Bagley et al. 


BARBARA Davis, plaintiff in error, vs. WrLLIAM BaGLey 
et al., defendants in error. 


(By two supces.)—1. When an administrator of an estate pays overto A‘ 
one of the distributees and her children, A’s distributive share, divdi- 
ing it equally between them, under the misapprehension that the 
children were entitled to participate in the fund, it is a devastavit as to 
the amount paid to the children. 

2. A charge not warranted by the evidence is error. 

3. It is too late to move to dismiss a case here, for want of filing of the 
bill of exceptions, in the Clerk’s office below, after the opening argu- 
ment for plaintiff in error is concluded. (R.) 5th March, 1872. 


Administrators and Executors. Devastavit. Charge of 
Court. Practice of Supreme Court. Before Judge JouNson, 
Harris Superior Court. October Term, 1871. 


For the facts, see 40 Georgia Reports, 181, and the opin- 
ion. 


(When the opening argument for plaintiff in error was 


concluded, defendant’s counsel discovered that the bill of ex- 
ceptions did not appear to have been filed in the office of the 
Clerk of the Superior Court, and for this, moved to dismiss 
the case. The Court said the motion came too late.) 


D. H. Burts; Peasopy & BRANNON, for plaintiff in er- 
ror. 


B. A. THornton ; E. G. Rarrorp, for defendants. 


MonTGomeERY, Judge. 


The facts of this case are fully set out in the same case, as 
it is reported in 40 Georgia, 181, except as to the charge of 
the Court. 

Counsel for plaintiff, requested the Court, in the present 
case to charge the jury, “ that the $5,000, paid by Bagley to 
the children of Mrs. Davis, were assets in his, Bagley’s, 
hands”—which the Court refused to do. We think, under 
the former decision in the case, the plaintiff was entitled to 
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the charge. The delivery of the assets to the children was 
there decided to be a devastavit, and if a devastavit, the fund 
was certainly, in contemplation of law, still in the hands of 
the administrator to be administered. 

The Judge charged: “Ifthe jury believe that Bagley re- 
served in his hands, as administrator of Samuel Jones, an 
amount sufficient to pay the distributive share of Mrs. Davis, 
and that the assets in his hands consisted of notes given for 
the hire of negroes, and sale of negroes, and in Confederate 
bonds and Confederate money, and that he acted in good 
faith—then, although he paid to some of the distributees 
more than he paid to others, yet if the whole estate in his 
hands had become of no value, without the fault of Bagley, by 
the results of the war and subsequent legislation, then the 
jury should find for the defendant.” This charge, under the - 
former decision in the case, was not warranted by the evi- 
dence. 


The proof shews that $5,000 had been lost by his fault, 
and for this amount he was responsible. 
Judgment reversed. 


R. B. Gooprok, plaintiff in error, vs. THomas NEAL, de- 
fendant in error. 


By two supGes.)—The Ordinance of 1865, suspending the Statutes of 
Limitations, was of force, proprio vigore, irrespective of any confirma- 
tion of it by the Convention of 1868. 5th March, 1872. 


Ordinance of 1865. Limitation of Actions. Before Judge 
JOHNSON. Marion Superior Court. October Term, 1871. 


The case is reported in the opinion. 
W. B. Burr; M. H. BuanForp, for plaintiff in error. 


E. M. Miter; E. H. Worrit, for defendant. 
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MontTGoMERY, Judge. 


This was an action by defendant in error against plaintiff 
in error upon two promissory notes, payable December 25, 
1859, and December 25, 1860, the suit not having been 
commenced before July 24,1869. Defendant pleaded the 
Statute of Limitations, making the point that the Ordi- 
nance of 1865, suspending the Statutes of Limitations, had 
no force suo proprio vigore, and took effect only after the 
confirming Ordinance of the Convention of 1868 gave it 
vitality; and that before the latter Ordinance was passed, 
the statute had fully run; and hence, under the principle 
laid down in Calhoun vs. Kellogg, 41 Georgia Reports, 231, 
the plaintiff’s action was barred. 

I know of no reason why the Ordinance of 1865 did not 
take effect suo proprio vigore, which does not apply with 
much greater force to any ordinance of the Convention of 
1868. Hence, no confirmation ‘of an ordinance of the 
former convention by the latter could possibly give it auy 
greater force than it intrinsically possessed. 

Judgment affirmed. 


R. BENJAMIN et al., administrators, plaintiffs in error, vs. 
J. M. GIL, administrator de bonis non, defendant in 


error, 


(By two supces).—1. Where A, by his will, devised a tract of land 
to be sold and the proceeds to be divided between B and C, and ap- 
pointed B his executor, and B proved the will and took out letters, 
and went into possession of the premises, A having lived thereon at his 
death, and B afterwards died: 

Held, that, in an action of ejectment, brought by the administrator de 
bonis non of A against the widow of B and his administrator, the de- 
fendants were estopped from setting up title in B, acquired previously 
to the death of A. Whether the title is good or bad, the defendants 
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eee —' 


cannot set up a title adverse to that under which B got possession of 


the premises. 
2. A trustee or executor cannot, after he has accepted the trust, set up a 


title averse to the trust. 

8, Where land is devised to B and C, and the testator, after making his 
will, conveys the land by deed to B, whom he appoints his executor; 
and who qualifies as such after the death of testator. Quere, whether 
B it estopped from denying that the land passed by the will. 

4. It need not appear when the Court adjourned, if it appear that the bill 
of exceptions was tendered to the Judge, and certified within thirty 
days from the beginning of the Court. (R. See end of report.) 5th 
March, 1872. 


Estoppel. Landlord and Tenant. Ademption of Lega- 
cies. Before Judge JoHNsON. Marion Superior Court. 
October Term, 1871. 


Gill, as administrator, de bonis non cum testamento annexo, 
of James Perryman, brought ejectment against Mrs. Perry- 
man and E. H. Worrill, as administrators of A. G. Perry- 
man, son of James Perryman. 

Plaintiff showed that James Perryman had title to the 
premises in his lifetime, and that he died in 1864, testate. 
His will was introduced. It was made in 1854, By it the 
premises in dispute were devised to his said son and Mrs, 
Jones, and said son and Jones were nominated as his execu- 
tors. It was shown that in January, 1865, said son pro- 
pounded James Perryman’s will for probate, had it admitted 
to record, took the usual oath as executor, and obtained let- 
ters of executorship. It was shown that the son, A. G. Per- 
ryman, took possession of the premises in 1865, and his 
widow in 1869. With proof as to mesne profits, plaintiff 
rested the cause, 

Defendant’s counsel read in evidence a deed of gift from 
James Perryman, made in 1856, conveying said premises to 
said son, A. G. Perryman, but reserving the use and occu- 
pation thereof during his life. They offered to prove that 
from the death of the father, the son, up to the date of his 
own death, occupied, used and held the premises, claiming 
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them as his own. This evidence was rejected. The Court 
charged the jury that A. G. Perryman’s representatives were 
estopped from claiming adversely to said James Perryman’s 
representative if said premises were devised by the will and 
A. G. Perryman had proven the will and taken an oath to 
execute it. The jury found for the plaintiff. The rejection 
of said evidence, and said charge are assigned as error. 

(Defendant’s counsel moved to dismiss this case because it 
did not appear when the Court below adjourned. But the mo- 
tion was overruled, because it appeared that the bill of ex- 
ceptions was tendered to the Judge and certified within thirty 
days from the beginning of the Court.) 


B. Hit; B. B. Hinton; E. H. Worrttt, for plaintiffs 
in error. As to estoppel: 1 Jarman on W., 13; 21 Ga. R., 
21, 45; 2Sm. L. Cas., 453, 555; 5 Cush. R., 596, 601 ; 15 
La. An. R., 679; R. Code, section 3700; 23 Ga. R., 520, 
526. This was an adeemed legacy : R. Code, section 2427. 


M. H. Buanrorp; E. H. MILuer, for defendant. 


McCay, Judge. 


1. It seems very plain from the evidence in this case, that 
the executor of old Mr. Perryman got possession of this land 
by virtue of his office as executor. His possession was the 
possession of the estate, and the administrator de bonis non 
cannot be met in an action of ejectment by a claim of title 
in the executor adverse to the estate. This is a familiar prin- 
ciple, and is fully sustained by the authorities. 

2. It is also clear, from principle as well as authority, that 
a trustee who has accepted the trust, cannot set up title ad- 
versely to his cestui que trust. It would be contrary to pub- 
lic policy to permit a trustee thus to take advantage of his 
opportunities to learn the defects in the title of the beneficia- 
ries; and by accepting the trust he has acknowledged that the 
title is not in himself. We do not think the cases read show 
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any distinction in the case of an executor from other trustees. 
Some distinctions have been drawn as to what stage of the 
proceedings, what time in the history of the executorship, 
this estoppel commences. But I do not think there is one 
where he has been fully clothed with the trust, in which he 
is not held to be bound by his acceptance. Whether this 
case comes clearly within the rule, we have some doubt. 

3. There may be some question, whether this legacy passed 
under the will at all. Was it not, if this deed be valid, an 
adeemed legacy? And can the executor be fairly said to claim 
adversely to the will, when the date of his claim is subsequent 
to the will? Can he be fairly said to contradict the will, 
when by the very deed he sets up, he recognizes that at the date 
of the will the title was in the testator, under and from whom 
his wn title is derived. Our judgment is put solely on the 
question of possession, and we express no opinion on the other 
question. 

Judgment affirmed. 


SpeER & Hooks, plaintiffs in error, vs. SAMUEL G. Hart, 
defendant in error. 


By two supges.—1. The Statutory factor’s lien covers only the crop. 
(R.) : 
2. Where a factor makes an affidavit that a planter is indebted to him 
for money loaned to purchase supplies to make a crop, to secure the 
payment of which, and costs, and counsel fees, such planter gave a 
draft for the money, containing a lien on his crop and stock of all kinds, 
in which lien it did not appear that the money was to be used to pur- 
chase said supplies, and which affidavit was made to foreclose said lien, 
under section 1977, of the Revised Code, before a Judge of the Su- 
perior Court of a different circuit from that in which the property was 
situated : 

Held, That the lien is not such an one as can be foreclosed in the man- 
ner pointed out by section 1977 of the Code. 

8. If it was, the affidavit was not made before an officer authorized to 
foreclose the lien under that section. (Query?) 5th March, 1872. 
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Factor’s liens. Before Judge JoHNnsoNn. Marion Supe- 
rior Court. October Term, 1871. 


The facts are in the opinion, 


f 


Hawkins & Guerry, by Reporter, for plaintiffs in er- 
ror. As to factpr’s liens: Acts of 1866, page 141; R. Code, 
section 1977. Construction of Statutes, etc.: R. Code, see, 
4, cls. 6,9; 3 Kelly, 31. 


Hinton & Son; E. H. Worrit, for defendant. 


MonTa@oMeERY, Judge. 


This was an affidavit, made before Judge James M. 
Clark, of the South Western Circuit, to foreclose a factor’s 
lien on the crop and stock of the defendant, grown in Marion 
county, of the Chattahoochee Circuit. 

It appears, from the affidavit, that the money was loaned 
by the plaintiffs to the defendant “ for the purpose of furnish- 
ing supplies to enable him to make his crops for the present 
year.” Whether the money was ever so used or not, does 
not appear. It further appears, from the same source, that 
defendant “ gave to Speers & Hooks his draft for the pay- 
ment of said sum, dated 2d May, 1870, in which, in order to 
secure the payment of said sum, costs and counsel fees, he 
gave them in writing a lien on his cotton and corn crops, 
growing, the present year, on his plantation, in Marion 
county, and a lien also on his stock of all kinds.” No copy 
of the draft containing the lien accompanies the record. 
Hence, the Court is compelled to look to the affidavit alone, 
for the provisions creating the lien. These areall of the ma- 
terial statements of the affidavit. It nowhere appears that 
the money was expended either for provisions or commercial 
manures, or, indeed, for any supplies. Nor does it appear, 
in the lien, that the money was to be so used, so far as we can 
gather from the affidavit. The affidavit is made to obtain 
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execution, not only against the crop, but against the “stock 
of all kinds,” and for counsel fees, amounting to $97.28, as 
well as the sum loaned. ‘The execution follows the affidavit; 
and the sheriff levies upon ten bushels of corn, about twelve 
thousand pounds of seed cotton, and over four hundred bush- 
els of cotton seed, besides nine horses and mules, one yoke of 
oxen, and several cattle. The debt, besides counsel fees, was 
for about $2000. 


1. Section 1977 of the Code only gives a lien to factors 
upon the growing crops of farmers “ for provisions and com- 
mercial manures furnished ;” and provides a mode of en- 
forcement, to-wit, as steamboat liens are enforced, under sec- 
tion 1969. And it is under this law that this lien is attempted 
to be enforced. It would hardly be seriously contended 
that the foreclosure, execution and levy, so for as the stock 
is concerned, is regular. However gvod the lien given 
may be as a mortgage (and we have no means of ascer- 
taining, for we have it not before us), the sections quoted 
do not provide for so foreclosing a mortgage upon person- 
alty. 

2. As to the crop, if provisions or manures had been 
furnished, the lien would have been good. The money was 
loaned “ for the purpose of furnishing supplies to enable him 
to make his crops.” What kind of supplies? Mules, wag- 
ons, ploughs, ete., are as much supplies to make a crop as are 
provisions, But suppose supplies mean provisions—were 
they ever bought with the money? The affidavit does not 
so state ; nor does it mention that the draft, which seems to 
have been a reduction of the agreement of the parties to 
writing, even stated that the money was borrowed, or in- 
tended to be used for that purpose. The only knowledge 
we have upon the subject is, that the affidavit says the money 
was loaned for the purpose, and that afterwards, or about 
the time some agreement, in writing, in the shape of a draft, 
was entered into, of the terms of which we are not very 
clearly informed, or that it even intended to create a factor’s 
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lien. As this is a summary proceeding, everything required 
by the Act to be done must appear to have been done; nor 
can its provisions be extended to purposes other than those 
mentioned in the Act. 

3. During the argument of this case, the attention of the 
Court was not drawn to the Act of September 16, 1870, 
amendatory of section 1969 of the Code. Hence, the de- 
cision, from the bench, that the affidavit was not made be- 
fore an officer authorized to foreclose the lien, under that 
section. It is, however, questionable whether, even under 
that section, the affidavit can be made before any Judge of 
the Superior Court in the State. It is unnecessary to dis- 
cuss the question now. It may be considered still open. If 
the lien was a mortgage of personalty, as it was, if it was any- 
thing, as to the stock, clearly it was not foreclosed before the 
proper officer, unless Hart lives in Judge Clark’s circuit, and 
the usual order was passed, which cannot be so, as the affi- 
davit is filed in the office of the Clerk of the Superior Court 
of Marion county, and he issues the execution: Code, section 
3895. 

Judgment affirmed. 


H. L. McGeues e al., plaintiffs in error, vs. JAMES Tay- 
LOR, defendant in error. 


(By two supGEs.)—The verdict of a jury must be very strongly against 
the weight of evidence, to justify this Court in reversing the refusal of 
the Court below, to grant a new trial. 5th March, 1872. 


New trial. Before Judge Jonnson. Marion Superior 
Court. October Term, 1871. 


For the facts see the opinion. 


BuLANnForD & CRAWFORD, for plaintiffs in error. 
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THORNTON & SPENCER; E. H. WorR1Lt, for defendants, 
MonTGOMERY, Judge. 


This was an action of trespass vi et armis by the defendant 
in error, against the plaintiffs in error, for blacking the face 
of the former The jury found a verdict in favor of plaintiff, 
for $500. A new trial was moved for, on the ground that 
the verdict was contrary to the evidence, and other grounds, 
but the one named is the only one insisted on here. The 
Court below overruled the motion, and plaintiffs in error 
excepted. We think the verdict is sufficiently sustained by 
the evidence. 

Judgment affirmed. 


Tuomas J. WooLFro.k eé al., plaintiffs in error, vs. DAN- 
IEL F. Gunn, defendant in error, 


(By two supces)—1. The bankruptcy of the defendant is no reason why 
the Superior Court of this State should not hear and decide upon a 
motion to correct its minutes and make them speak the truth by enter- 
ing nunc pro tunc upon its minutes, the verdict of the jury rendered 
years previously ina suit against the bankrupt. 

2. When, after a judgment had been signed, and execution issued and 
several years had elapsed, a motion was made to put upon the minutes 
of the Superior Court the verdict of the jury in the case, which did 
not appear on the minutes, and it appeared that there was a verdict in 
writing, signed by the foreman of the jury of the proper term, and an 
entry upon the Judge’s docket, in his own hand, of ‘‘ verdict”’ in the 
case : 

Held, That the question was one to be tried by the record; that no jury 
was required, unless affirmative issues of fraud were tendered. 

Held also, That there was sufficient in the record to authorize the amend- 
ment. 

3. Held also, That in granting the amendment the order should be so 
framed as that it should work no harm to any defenses to the judgment 
which any of the parties to the motion might have, growing out of the 
failure of the plaintiff to have his verdict entered at the proper time, 
12th March, 1872, 
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Amendment. Practice. Bankruptey. Tried before Judge 
Cote. Bibb Superior Court. April Term, 1871. 


This was a motion by Thomas J. Woolfolk, James H, 
Woolfolk and John W. Woolfolk, security, to set aside a 
judgment obtained in said Court, at May Term, 1869, in 
favor of Daniel F. Gunn, guardian, ete., against them and 
the fi. fa. issued thereon, on the grounds that said judgment 
and fi. fa. were not founded on any legal verdict or other 
legal authority, and also, that said judgment and fi. fa. were 
not on the minutes or records of this Court. 

At the same time and before said motion, a motion was 
made by the plaintiff, in said’ judgment and fi. fa., to enter the 
verdict rendered by a jury of said Court at the May Term, 
1869 thereof, and on which said judgment was founded on the 
minutes of said Court nune pro tune. The motion to enter 
the verdict nune pro tune on the minutes was first taken and 
the first in order, there being no verdict on the minutes in 
said case. To this motion the said defendants, Woolfolks, 
made the following objections, and asked that the issues they 
presented be submitted to a jury for trial, to-wit: 

No verdict was ever rendered in said case; the entry on 
the declaration, purporting to be a verdict, was in fact not a 
verdict of any jury of said Court duly rendered in said case, 

Defendants further objected to the granting said motion, 
because the said James H. Wollfolk has been duly declared a 
bankrupt in the District Court of the United States, for the 
Southern District of Georgia, and proceedings are now pend- 
ing in bankruptcy in said Court against him, and they claim 
that no judgment or order can be taken in this Court affect- 
ing him while said proceedings are pending in said Bank- 
rupt Court. Between the term of the Court at which a ver- 
dict in said case is alleged to have been rendered, and the ap- 
plication to enter the same on the minutes nune pro tune, 
innocent third parties, to-wit: I. C. Plant & Son, and others, 
have obtained bona fide liens on the property of these depo- 





ATLANTA, JANUARY TERM, 1872. 119 
Woolfolk e¢ al. vs. Gunn. 


nents, and innocent parties have become bona fide creditors 
of these deponents, on the faith of said property, and their 
rights may be injuriously affected by said nune pro tune 
order. 

Said Court refused to allow said objections to be submitted 
to a jury on the issues made therein, on the ground that as 
it was all of record in the Court, the Court only could 
decide it, and, as the papers of the Court show a verdict at 
the term to which it was returned, he allowed the verdict to 
be entered nune pro tunc. Said motion and the said objec- 
tions thereto being heard together, it was shown to the Court 
that there was no verdict in said case on the minutes of said 
Court, and the declaration (original and second originals) with 
the entries thereon and said verdict and judgment and fi. fa. 
were exhibited and read to the Court, also one entry of 
verdict from the Bench Docket, May Term, 1869, opposite 
said case in the handwriting of the Judge. 


The Court, after argument, ordered and adjudged that said 
motion to set aside said judgment and fi. fa. be refused, and 
granted said motion to enter what purported by an entry 
on said declaration to be a verdict rendered in said case on 
the minutes of said Court nune pro tune, to which several 
rulings and judgments the said defendants to said judgment 
and fi. fa. then and there excepted. 


WuittLE & Gustin; Sam. HALL; LANIER & ANDER- 
SON, for plaintiffs in error. Judgment can be entered only 
upon a verdict: R. Code, sec. 3510; 40 Ga. R., 56. The pre- 
sumption is that, if what purported to be a verdict was one, 
it would appear on the minutes: R. Code, sec. 3700. What 
makes a good verdict: Bouv. L. Dic., 622; 10 Bac. Abridg., 
306. The Judge’s entry on the docket was but a memoran- 
dum: 4 Ga. R., 157. Whether there was a verdict was a 
collateral issue for a jury: R. Code, sec. 3555. Bankruptcy 
ousted jurisdiction of State Court: Bankrupt Act 1867, sec. 
21. Sections 3444 and 3449 do not cover this case. Bona 
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fide creditors, ete., bound by record only: 40 Ga. R., 56; 
18th, 287. As to surety’s risk being increased: R. Code, 
sec, 2126; 37 Ga. R., 428. 


JAMESON & Nespit and B. & W. B. H111, by THE Re- 
PORTER, for defendant. A finding, when delivered into Court, 
is a verdict without record: 6 Ga. R., 458; 7th, 191; 3d, 18; 
Ist, 559; 16th, 194; 38th, 444. Order, nune pro tune, was 
proper: R. Code, secs. 3449, 194; 13 Ga. R., 223. Bank- 
ruptey not in the way: Bump. on Bankruptcy, 194, 344; 
42 Ga. R., 192, 518. We ask damages for delay: R. Code, 
sec, 4221. 


McCay, Judge. 


1. The Court where a judgment is rendered is the proper, 
and, indeed, the only Court where a motion can be made to 
amend it. The fact that the defendant :is a bankrupt, that 
proceedings are either pending, or have been concluded in the 


Federal Court, to have hiu declared a bankrupt does not, as 
it seems to us, have anything to do with the motion. It may 
be that the judgment is a lien on certain property, and may 
have, for that reason, a preference in the Bankrupt Court, or 
that it has a lien on property sold by the defendant ; or, as in 
the case here, there may be parties to the judgment who are 
not relieved by the principal defendant’s bankruptcy. In 
either of these cases, the Court of the State may find it to be 
its duty to amend the judgment, to make it conform to the 
truth of the case. Hardly any limit can be put to the power 
of a Court to amend its own records so as to make it tell the 
truth, as to what actually transpired. The power is stated 
generally, and without limitation in the Code, sections 194, 
3448, 3449, 3456; and, in the nature of the case, this must 
be so. The truth ought always to be in the records. They 
are said to import verity, and cannot be gainsaid, and Courts 
ought, therefore, to be vigilant to see to it that they are true. 
As between the parties, we see no reason to fix a limit as to 
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time, except on the principle applied in equity to stale de- 
mands. 

2. There was plenty of record evidence to satisfy the Judge. 
The entry on the original writ, signed by the foreman, and 
the entry by the Judge, in his own hand, on his Bench Docket, 
was sufficient. ‘These are not, perhaps, technically, records, 
but they are in the nature of records. It is said they might 
have been forged. True, and if such an issue had been ten- 
dered, a jury would have been necessary. As it is, the Judge 
was the proper person to ascertain what his minutes ought to 
speak. 

3. Much of what was put in these pleas was not matter to 
be heard. Parties not before the Court had no interest, and 
would not be bound by the judgment. But there were par- 
ties before the Court, whose rights might be affected by this 
amendment, if allowed. The securities to the debt, if dam- 
aged by this failure to have the verdict entered, have a right 
to take advantage of the failure, and we think, as the point 
was distinctly made, the amendment ought to be qualified so 
as not to affect any right of the surety. When the execu- 
tion is proposed to be used against him, he may wish to in- 
sist that he has been damaged by this failure to have the 
verdict entered. That it ought to be entered is, to us, very 
clear. The truth of a case ought always to appear on the 
record. What effect the failure to see to it, at the time, that 
the record was true, shall have on the plaintiff’s rights 
against the security and purchasers, is another question, that 
cannot be made until the record is perfected. 

Judgment affirmed, as qualified. 


Vor. xiv. 8. 
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Deloney vs. Fort. 


Rosa E. Detony, plaintiff in error, vs JoHn P. Fort, 
administrator, defendant in error. 


(By two supces.)—1. A widow need not make the affidavit of payment 
of taxes required by the Act of October 13, 1870. 

2. Where a judgment has been obtained since the adoption of the Con- 
stitution of 1868, the Court will presume that if the contract on which 
it is founded was for the purchase of slaves, or for the hire there- 
of, it would have been pleaded and proved on the trial at which the 
judgment was obtained. 12th March, 1872. 


Slave debts. Presumptions. Relief act of 1870. Widows. 
Before Judge Cote. Bibb Superior Court. May Term, 
1871. 


For the facts necessary see the opinion. 
Nisspetts & Jackson, for plaintiff in error. 


WuirtLe & Gustin, for defendant. 


MoNTGoMERY, Judge. 


The plaintiff, a widow, obtained judgment in February 
1870, against the defendant on an indebtment of the intes- 
tate created before June, 1865. 

An affidavit of illegality was filed to the execution issued 
on plaintiffs judgment on several grounds. It is only neces- 
sary to notice two—first, that the consideration of the debt, 
or of a great part ot it, was slaves; seeond, that no affidavit 
of judgment of taxes had been filed. A motion was made 
to dismiss the affidavit of illegality, which was overruled. 
The judgment estops the defendant from making any defense 
which was within his knowledge, and in his power to make 
the suit, before judgment, not amounting to an independent 
set-off, or a purely equitable defense. Nor is a widow 
obliged to file an affidavit of payment of taxes: Relief Act 
of 1870, section 14. 

Judgment reversed. 
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Weems & Cow tes, plaintiffs in error, vs. Nusssaum & 
DANNENBURG, defendants. 


(By two supers.)—In a suiton a quantum meruit for professional 
services, when there is conflicting evidence as to the amount and 
efficiency of the services, this Court will only in a very extreme case, 
reverse the judgment of the Judge refusing a new trial. The jury in 
such cases are, by law, the proper tribunal to estimate the services, 
and the Court ought only to interfere in extreme cases, so as that 
verdict is illegal. 12th March, 1872. 


New trial. Before Judge Cote. Bibb Superior Court. 
May Term, 1871. 


Weems & Cowles, as attorneys, sued Nussbaum & Dan- 
nenburg for $1,000, as the value of their services as their 
attorney, in procuring a settlement of a certain case. The 
evidence was conflicting as to every fact, except that the 
claim was settled at a saving of $4,900 out of $6,000, 
claimed from defendants. Plaintiffs claimed that they 
brought about the settlement and were employed by defend- 
ants. Defendants denied employing them in that case, and 
said they brought about the settlement themselves. No 
services were shown to have been rendered by Weems & 
Cowles, except consultations and the filing of pleas which 
they claimed would defeat the action. The evidence as to the 
value of their services was variant. The jury found for 
them $50 and costs. A new trial was moved for upon the 
grounds that the verdict was contrary to law, etc. The 
Court refused a new trial and that is assigned as error. 


A. O. Bacon, by J. R. Jackson, for plaintiffs in error. 
Por, Hatt & Pos, for defendants. 
McCay, Judge. 


This case comes clearly within the rule so often laid down 
by this Court. Here was a suit for the value of services, a 
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quantum meruit, Even the evidence is matter of opinion to 
a large extent; and this is true, both as to the value of the 
services in money, as well as to how far the plaintiffs’ ser- 
vices affected the settlement. There is also conflicting testi- 
mony as to what the contract was. Knowing, as we do, some 
of the parties, we may have our own views of the proper 
credit to be given to the statements of each. But we are not 
a jury, and it is no part of our duty, or is it in the scope of 
our authority to do this. 

We do not think the Judge erred as matter of law, in re- 
fusing a new trial. 

Judgment affirmed. 


B. B. Lewss, plaintiff in error, vs. R. C. DANIEL, defendant 


in error. 


1. It is in the discretion of the Judge of the Superior Court to consoli- 
date two cases sued in that Court, into one, on the motion of defend- 
ant. Such discretion will not be interfered with unless abused. 

2. This Court can review a decision as to the consolidation of cases, 
though the cases be pending below. (R.) 


Consolidation of cases. Before Judge Cote. Bibb Su- 
perior Court. May Term, 1871. 


A more extended statement of the facts than is contained 
in the opinion is unnecessary. A motion to dismiss this writ 
of error because the cases were still pending below, was over- 


ruled. 


WurrtLe & Gustin, for plaintiff in error. Defendants 
should not have to pay double costs: Code, section 3196 says 
cases “ may” be consolidated. “May” means “shall:” Pot- 
ters’ Dwarris on Statutes, 221, 223; Saunders’ Report, 58. 
The defense to both cases was the same as averred, and the 
motion was demurred to: 13 Ga. R., 201. 
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LANIER & ANDERSON, for defendant. 


MontTeoMERY, Judge. 


This was a motion, by plaintiff in error, to consolidate two 
cases, brought against him by defendant in error. The 
one case was a suit on an agreement between them, as 
partners, whereby plaintiff in error bound himself, in cer- 
tain contingencies, to refund money to defendant in error. 
The contingencies happened, and suit was brought. The 
other was a suit on a note, given by plaintiff in error to the 
defendant in error, and for some $300 of rent, collected by 
plaintiff in error for defendant in error. The petition was 
to consolidate the two cases, because “ said two papers sued 
on, in said two writs and suits, grew out of, and were hur- 
riedly given finally to wind up and close said partnership.” 
The petition states “that the amount he (petitioner) justly 
owes said Daniels, if any at all, which he does not admit, is 
several thousand dollars less than the sums called for in said 
papers,” etc. ; that the entries in the partnership-books, al- 
leged to be in the hands of Daniels, and which he prays 
may be brought into Court, “ will greatly reduce and dimin- 
ish the amount of said two papers,” ete. Nothing is said 
about the item of $300 rent, alleged to have been received 
by petitioner. The Court below refused to consolidate. 
Whether because defendant failed to “ make it satisfactorily 
appear to the Court that the defense to all the demands was 
the same” or not, the record does not inform us. Cer- 
tainly, it is not made to appear that the defense to the rent 
claim is the same with that relied on against the claims 
growing out of the partnership transaction. But we are not 
inclined to interfere with the discretion of the Judge of the 
Superior Court, in refusing to consolidate cases, unless there 
is a very plain case of abuse, to the detriment of the defend- 
ant. 

Judgmeut affirmed. 
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Houser & Bronson, plaintiffs in error, vs. O. B. Ritey, 
administrator, defendant in error. 


(By two supcEes.)—When money was collected by one of a firm for a 
third person, and, with the full knowledge of the partners, was applied 
to the use of the firm, they are liablé, as partners, to the owner of the 
money for the debt, nor does it change the rule that one of the part- 
ners, other than the one collecting the money, considered the money 
advanced to the firm as part of the proportion of the partner collecting 
the money. 12th March, 1872. 


Partnership. Before Judge Core. Houston Superior 
Court. May adjourned Term,‘1870. 


This was assumpsit, by Riley as administrator of Riley, 
against Houser and Bronson for money had and received. 
Houser testified that he and Bronson were needing money, 
and trying to borrow it, and that he had some money which 
he had collected as agent for Riley, deceased, and put it into 
the firm business, placing it to the “ credit of the firm, upon 
its books.” He said Bronson knew not how he got the 
money, at the time, but, upon being subsequently informed, 
expressed himself satisfied with the matter. Bronson testified 
that he had put $3,000 into the firm business, and Houser 
had put nothing in; and he supposed that this was a pay- 
ment into the firm, by Houser, for his own credit. The firm 
knew that the money was Riley’s and afterwards used it. 
Defendant’s counsel requested the Court to charge the jury 
as follows: “If the money alleged to have been lost by plain- 
tiff’s intestate was, in fact, lent on the credit of the individual 
member of the firm, although it be actually used and ap- 
plied to the partnership purposes, the firm is not bound ; it 
will be considered an advance, by the individual, for 
the benefit of the firm, and he will become the creditor of the 


firm, 
The Court refused so to charge, but charged as follows: 


“Tf the money was, in fact, applied to the partnership uses, 
and for the benefit of the partnership, with the knowledge 





ATLANTA, JANUARY TERM, 1872. 127 


Houser & Bronson vs. Riley. 


and consent of both partners, the partnership is liable, 
whether the credit was given to the partnership or to one of 
the members of the firm.” 

The jury found for plaintiff. A new trial was asked, upon 
the grounds that the Court erred in charging as he did, and 
in refusing to charge as requested, and because the verdict 
was wrong. The Court refused a new trial, and error was 
assigned upon those grounds. 


KILLeN & Martin; Poke, Hatu & Pos, for plaintiffs in 
error. 


Duncan & MILLER, for defendant, cited 8 Ga. R., 493. 


McCay, Judge. 


To have given the charge asked for would have been as- 
suming that this money was loaned to one of the firm, of 
which there was no evidence. The party collecting the 
money testified that, having it in hand, as the agent of Riley, 
he loaned it to the firm, and there are two witnesses who tes- 
tify that this money was used by the firm, knowing it was 
Riley’s money. Indeed, all parties admit that this was Ri- 
ley’s money, and that it went to the use of the firm. Parties 
are bound to take notice of the ownership of property, if they 
are informed of the truth, and it is admitted here that, when 
the fact came to their knowledge that this was Riley’s money, 
all these parties ratified and approved of the appropriation of 
it to the use of the firm. 

The testimony of William Bronson is, that this money 
was placed to the credit of the firm, not to his individual 
credit. Had it been an advance of his own, it must have 
gone on the books in that way. These bouks were open to 
inspection, and it is clear that all parties knew the exact 
truth of the case. We see, therefore, no error in the Judge’s 
charge, nor in finding of the jury. 

Judgment affirmed. 
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Ryan vs. The State of Georgia. 


Jacos RyAv, plaintiff in error, vs. Tae STATE oF GEoRGIA, 
defendant in error. 


(Br two supces.)—1. Where A advances $20 to a laborer on a promise 
of the latter to work it out, and the laborer afterwards refuses to do 
so, he is not guilty of the offense of being a common cheat and swindler. 

2. It is not encumbent upon the District Attorney to follow cases from 
that Court into the Supreme Court. (R. See end of Report.) 12th 
March, 1872. 


Criminal law. Practice. Before Judge Cote. Cham- 
bers. Twiggs county, 1870. ' 


Ryan was convicted in the District Court of being a com- 
mon cheat and swindler. The evidence was that Ryan had 
borrowed $20 upon his promise to return to the lender’s place 
and work to repay the money, and then refused to comply 
with his promise or repay the money. Ryan’s counsel sued 
out certiorari before Judge Cole, who held that the convic- 
tion, under the facts, was right. That is assigned as error. 

(When the case was called here the Distriet Attorney was 
not present. An attorney stated that he had requested him 
to appear in the case if it was his duty to appear here. 
This Court said it was not his duty. And so there was no 
appearance for the State.) 


J. D. Jones, by B. H. Hit, Jr., for plaintiff in error. 
What is a cheat and swindler? R. Code, sec. 4507. A 
promise is not a pretence: 2 Bish. Cr. L., 400, 401 ; 1 Den. 
C. C., 563; 2 Moody C. C., 254 ; 2 Rob. (N. Y.) R., 500. 


No appearance for the State. 


MonrTGoMErRY, Judge. 


The plaintiff in error in this case, represented to the 
prosecutor, that if he would let him have $20 he would 
come and work it out with him. The prosecutor let him 
have the money, and prisoner refused to comply with his 
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contract, whereupon prosecutor indicted him for being acom- 
mon cheat and swindler. 

“<A pretence that a party would do an act which he did not 
mean to do, (as a pretence that he would pay for goods on 
delivery) was holden not to be a false pretence :” 2d Rus- 
sell on Crimes, (5th Am. Ed.) 289. The present case comes 
within the principle quoted. 

Judgment reversed. 


RowLanD & Tosrason, plaintiffs in error, vs. MATTHEW 
Daly, defendant in error. 


(By two supees.)—1. Under the Act of 1865 and 1866 (R. Code, sec. 
3917), a lost note may be established before the Superior Court. (R.) 

2. The Act of 1865 and 1866, providing for the summary establishment of 
promissory notes, requires the party seeking to establish the same, to 
swear that he is the owner, or the agent or the representative of the 
owner of the same, and if the affidavit is defective in this respect the 
proceeding is null. 12th March, 1872. 


Lost note. Before Judge Cole. Bibb Superior Court. 
November Term, 1871. 


Said firm sued Daily upon a lost promissory note. Their 
counsel tendered in evidence a copy. To it was appended 
an affidavit before a Commissioner of Georgia, in New York, 
by Rowland, that said copy “is a copy, in substance, of a 
certain promissory note given by Matthew Daily to said firm 
of Rowland & Tobiason, which said note is wholly due and 
unpaid. Deponent has not said note in his possession, but 
verily believes that the same was lost, whilst the property of 
said Rowland & Tobiason.” There was also a notice therein 
to Daily, that on a day named they would move the Superior 
Court to establish said lost paper, which notice had been duly 
served. It also appeared that Daily filed no objection to the 
proceeding, and that the said Court ordered said copy estab- 
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lished in lieu of the lost original. These papers tendered 
together were objected to upon the ground that the affidavit 
did not conform to the statute and were ruled out. This is 
assigned as error. 


Por & Hatt, for plaintiffs in error, The establishment 
of the copy concluded defendant: 16 Ga. R., 487 ; 20th, 90; 
22d, 60. The Superior Court had jurisdiction: Pr. Dig., 
420; 36 Ga. R., 212, 219. The affidavit complied with the 
statute: R. Code, sec. 3917. 


LANIER & ANDERSON, for defendant. 
McCay, Judge. 


1. The Act of 1865 and 1866, providing for the sum- 
mary establishment of promissory notes is very badly drawn; 
indeed, it is difficult to understand some of its language at all. 
We see no good reason, however, to confine the persons, before 
whom the plaintiff may go, to Justices of the Peace. The 
Superior Court is surely a proper tribunal before which to 
take the proceedings required. 

2. But the Act is positive that the party must make oath 
that he is the owner, or the agent of the owner of the paper. 
This the affidavit, in the present case, fails to do. The pro- 
ceeding is a summary and rather an extraordinary one, and 
we think it ought to be fully complied with. The ownership 
of the paper is an important fact in such a proceeding, and 
the maker has a right to know that the person who is en- 
deavoring to establish the paper, is the proper person to do it. 

For this reason we affirm the judgment. The affidavit is 
defective. 

Judgment affirmed. 
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Joun B. Lewis, plaintiff in error, vs. J. R. ARMSTRONG, ad- 
ministratrix, e¢ al., defendants in error. 


(By two supGEes.)—1. Where a judgment has been obtained since the 
adoption of the Constitution of 1868, it cannot be attacked by affidavit of 
illegality to the execution issued thereon, on the ground that the con- 
sideration of the contract on which the judgment is founded was a 
slave. Such defense should have been made to the action. 

2. When judgment was obtained at common law against the makers and 
indorser of a note, and an appeal entered, which was afterwards dis- 
missed, and subsequently the indorser is again sued on the note and 
permits a judgment to be taken against him by default, he cannot, by 
affidavit of illegality, attack such second judgment on the ground that 
a prior judgment unreversed existed against him for the same debt. 
He should have made this defense to the second action. 12th March, 
1871. 


Slave debts. TIllegality. Before Judge Cote. Dooly Su- 
perior Court. October Term, 1871. 


On the 20th of October, 1868, James M. Armstrong ob- 
tained a judgment against Lewis upon two promissory notes 
made in 1860. When the fi. fa. was issued and levied upon 
Lewis’ property he made oath that it was proceeding against 
him illegally, upon the following grounds: Ist. It is found- 
ed upon a contract, the consideration of which was slaves, 
and, therefore, the judgment was void under the Constitution 
of 1868, which forbade the Courts to give judgments on 
slave debts. Second. Because when this judgment was en- 
tered against him, plaintiff already had another valid and 
subsisting judgment against him for the same demand. The 
The other grounds are not material. Armstrong being dead, 
his representatives were made parties. And they demurred 
to said affidavit of illegality. The Court sustained the de- 
murrer. That is assigned as error. 


S. Rogers; Por, Harty & Pos, for plaintiff in error. If 
the Court have no jurisdiction, its judgment may be attacked 
whenever it is sought to enforce it: Revised Code, secs. 3776, 
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3535, 3536; Cooly’s Con. Lim., 397, 399; 14 How. R., 334; 
1lth, 460; 9th, 350; 24th, 203; Cowp. R., 640. The first 
judgment was a bar to the second: 11 East. R., 118; Re- 
vised Code, section 2674. They asked to review Miller vs, 
Albritton, decided last term. 


JOSEPH ARMSTRONG, for defendants, cited Revised Code, 
section 3621; 40 Ga. R., 506; 43d, 273; 41st, 274; 44th, 
347; 7th, 204; 8th, 146; 22d, 570; 26th, 141; 11th, 137; 
8th, 317. 


MonTaoMERY, Judge. 


There are two grounds of illegality insisted on by plain- 
tiff in error in this case—first, that the consideration of the 
debt on which the judgment is founded, was slaves.. This 
defense comes too late; if good, it should have been pleaded 
to the action. Secondly, that a former judgment had been 
obtained against the defendant in fi. fa. for the same debt, 
and that this was the second judgment for the same amount, 
This stands in the same position with the first ground. See 
40 Ga. R., 493, 500; Miller vs. Albritton, July Term, 1871. 

Judgment affirmed. 


JosEPH ForseEs, plaintiff in error, vs. THomas J. Owens, 
defendant in error. 


(By two supces.)—The District Court was not, by the Act of October 
28, 1870, clothed with jurisdiction to try and give judgment upon debts 
and contracts not exceeding $100. 12th March, 1872. 


Jurisdiction of District Courts. Before Judge Srrozrer. 
Dooly Superior Court. September Term, 1871. 


Forbes sued Owens, upon an open account, for $93, before 
the Judge of the District Court, and Owens obtained a judg- 
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ment for costs, upon a trial upon the merits. Forbes sued 
out certiorari to correct various alleged errors committed by 
said district Judges. Judge Strozier refused to sanction the 
writ, because the District Court had no jurisdiction over the 
cause of action. ‘That is assigned as error. 


J. L. Toote; 8. Rogers, for plaintiff in error. 


Por, Hatt & Por; 8. R. Gooner, for defendant. The 
District Court had not jurisdiction over the cause: Const., 
Art. V., sec. 4, p. 6; Act 1870, sec. 6, pamph. 33. Nothing 
is here taken by intendment: 13 Ga. R., 7; 8 How. R., 441, 
495. The 17th section of Act of 1870 gives district Judge 
powers distinct from District Court : Sedgwick on Stat., 422, 
423 ; Dwarris on Stat., 656 ; 4 Coke, 46 (a) ; 10 Ga. R., 429. 


McCay, Judge. 


We have looked carefully into the Act of October 28th, 
1870, to find any clause from which to derive the jurisdiction 
of the District Court over a claim of the character described 
in this record. 

It is true that section 12 of the Act provides that all civil 
cases, at the monthly sessions, shall be tried by the Judge, 
without the intervention of a jury, but this confers no juris- 
diction. It only provides how the jurisdiction it has shall 
be exercised. Section 6 authorizes the Judge, at the monthly 
sessions, to hear applications for eviction of trespassers, in- 
truders and tenants holding over, writs for partition of per- 
sonal property, possessory-warrants and distress-warrants, and 
habeas corpus cases. These are civil cases, and supply a ju- 
risdiction for section 12 to operate upon. 

Section 17 adds additional jurisdiction to hear and deter- 
tine bail process, (what this may mean is doubtful; perhaps 
to fix bail in a trover case, or in an action for damages,) issue 
attachments, evidently returnable to some other Court, since 
he is not authorized to try attachments and issue warrants for 
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the enforcement of liens, but, still, not to try them; but this 
is all. We think, therefore, Judge Strozier was right, and 
affirm the judgment. 

Judgment affirmed. 


C. L. REepwIng, plaintiff in error, vs. JAMES GLOVER, ex- 
ecutor, defendant in error. 


(By two supGes.)—1. Redwine and his wife obtained a decree, in 1859, 
against Shrine, as administrator upon the estate of the wife’s father, for 
$6,500, and that certain negroes of the estate be sold, and one half the 
proceeds of such sale be paid over to the complainants, which de- 
cree was afterwards satisfied, and so entered on the minutes by pay- 
ment of $10,200 by Shrine, but for which sum he really gave his two 
notes, payable to Redwine, one of which he paid, and the other was 
sued to judgment by Redwine, in 1862. Such note so sued to judg- 
ment, was not given for a negro consideration, and an injunction 
granted against the levying of the execution founded on such judg- 
ment, on the ground that it was based on a contract, the consideration 
of which was slaves, should have been dissolved. 

2. Ona writ of error, to the judgment of the Judge of the Superior 
Court under the Act of October 29th, 1870, this Court cannot review 
a decision overruling a demurrer to a bill. 12th March, 1872. 


Slave debts. Novation. Writ of error. Before Judge 
Cote. Twiggs Superior Court. October Adjourned Term, 
1871. 


Glover, as administrator of Shrine, filed a bill containing 
the following averments: In October, 1868, Shrine died tes- 
tate, having nominated him his executor. Glover qualified 
as his executor, and in December, 1868, as required by the 
will, sold Shrine’s personal property to pay his debts, etc. 
Shrine owned eight-ninths of $10,000 worth of specified land. 
He bequeathed five hundred acres of it to Mrs. Bostmen. 
The balance Glover intended to sell, but for the reasons here- 
inafter stated. 





ATLANTA, JANUARY TERM, 1872. 135 


Redwine vs. Glover. 


When Shrine died he owed buat little, except a judgment 
against him by Redwine, obtained in October, 1862, for 
$5,546 25, principal, $254, interest, etc. Redwine has caused 
the fi. fa., founded upon said judgment, to be levied upon all 
of said land and is proceeding to sell the same. The widow 
of Shrine, for reasons stated, is entitled to one-ninth of said 
land, and a sale of the whole will embarrass a setlement 
with her. ; 

The sale under Redwine’s fi. fa. will occur in March, and, 
therefore, the land cannot be rented for this year, and the es- 
tate will thereby lose a year’s rent. 

The legatees say that Redwine’s judgment is founded upon 
a debt, the consideration of which is slaves and their hire, and 
have notified Glover not to pay it because such debts cannot 
be enforced under the Constitution of 1868, and he believes 
that the facts are as the legatees claim. He prayed that 
Redwine’s fi. fa. be enjoined. The Chancellor ordered Red- 
wine to show cause why the injunction should not be granted. 

Redwine answered that his was the only judgment against 
Shrine, and that it was obtained before Shrine married the 
said widow. He denied that any part of the consideration of 
the debt upon which his judgment was founded, was the price 
or hire of slaves, but said it was founded upon a note taken 
in satisfaction of a judgment which he held against Shrine. 
Glover amended his bill by averring as follows: In 1859, 
Redwine and his wife obtained a judgment against Shrine 
for $6,500 in money, and for the re-sale of five slaves; Shrine 
to have one-half of the proceeds of the slaves and they the 
other half. In 1860, Shrine purchased of Redwine his in- 
terest in said slaves at $5,000, and allowed Redwine $1,000 
for his interest in their hire since the decree, and for this 
interest in slaves gave the note upon which said judgment 
is bottomed. Shrine was administrator of Glover, Redwine’s 
father-in-law, and had bought said slaves at his own sale and 
held them twenty years, and Redwine got said decree to make 
him account for said slaves and their hire. Shrine paid all 
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the money decree and gave Redwine his note for his interest 
in the slaves. Redwine when he took said note gave Shrine 
the following receipt: “ Rec’d of Dan’l W. Shrine, $10,200 
which is received as payment and satisfaction in full of the de- 
cree in the above case, including the principal and interest of 
the money portion, and also half of the value and hire for 
one year (since the verdict) of the negroes decreed to be sold, 
the value being agreed on between the parties, and the decree 
for the sale of the negroes being waived. This is, therefore 
in full satisfaction of said decree.” 

Meanwhile, Glover had sold the property and had the pro- 
ceeds in hand. 

Redwine’s counsel demurred to the bill for want of equity, 
because the remedy at law was complete, and because it ap- 
peared that said debt was not for slaves but in satisfaction of 
said decree. He asked that the injunction be dissolved, the 
bill be dismissed, and that Glover be ordered to pay his judg- 
ment. The Chancellor refused to do either, and this refusal 
is assigned as error. 


B. H. Hit, for plaintiff in error. No jury was needed, 
as the question of what was the consideration of the debt 
was one of law under the facts admitted: 40 Ga. R., 193, 
423, 487. 


B. Hitt; 8. Hatt; A. W. Hammonp & Son, for de- 
fendant. 


MontTaomeEry, Judge. 


1. The only question before this Court, in a shape to be 
passed upon, in this case, is whether, under the facts, as they 
appear in the record, the consideration of the note on which 
the judgment of Redwine was founded, was slaves, or the 
hire thereof. The title of the slaves ordered to be sold, un- 
der the decree of 1859, never was in Redwine or his wife. 
They were only entitled to a distributive share of an estate, 
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in the hands of Shrine, as administrator, after he had duly 
administered it. The decree of 1859 ordered him to pay 
over so much as was ripe for distribution, and to proceed to 
administer and pay over the proceeds of the remainder. In 
satisfaction, in full, of this decree against him as adminis- 
trator, he gave his two notes, for about $5,000 each, in his 
individual character, one of which is the foundation of the 
judgment enjoined, and received in return an entry of satis- 
faction, in full, of said decree on the minutes of the Court 
which rendered it; Redwine thus waiving not only his judg- 
ment, but abandoning all recourse upon Shrine’s sureties. If 
we were of opinion, which we are not, that the foundation of 
the original decree was a debt, the consideration of which 
was a slave or slaves, or the hire thereof, there is such new 
consideration introduced here as to amount to a novation. 
We, therefore, think the injunction should have been dis- 
solved. 

2. The Act of October 29th, 1870, entitled “an Act to 
prescribe the practice in cases of injunctions, and other ex- 
traordinary remedies in equity, and the manner of taking 
judgments on the same to the Supreme Court,” clearly con- 
fines this Court, in all cases coming before it under that Act, 
to a review of the judgment of the Court below, granting or 
refusing the injunction, or other extraordinary remedy sought 
by the bill. The overruling of a demurrer cannot, there- 
fore, be brought before this Court, under the practice pre- 
scribed by that Act for bringing the judgments therein men- 
tioned to the Supreme Court for correction. 

The judgment of the Court below, refusing to dissolve the 
injunction, is reversed. The judgment overruling the de- 
murrer is not passed upon. 


Vou. xiv, 9. 
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JosEPH O. Davis, plaintiff in error, vs. HENRY Banks 
et al., defendants in error. 


(By two supGes.)—1. Where A, a merchant, is indebted to B and C, 
and sells his goods to B for more than his indebtedness to him, and 
while B is in the act of taking possession of the goods, and of remoy- 
ing them out of the county, C threatens to sue out an attachment against 
the goods for his debt, in consequence of which threat, B promises that 
the surplus over and above his debt should go to the payment of the debt 
of C; whereupon C, relying on such promise, desists from suing out 
the attachment, the promise is an original undertaking on the part of 
B, and not a promise to answer for the debt, default or miscarriage of 
another, and hence need not be in writing. 

. Where a charge is asked, which some of the testimony warrants, it 
should be given, although such testimony may be in conflict with other 
evidence in the case. 12th March, 1872. 


Statute of Frauds. Promise to pay another’s debt. Be- 
fore Judge GREEN. Spalding Superior Court. February 
Term, 1871. 


The necessary facts are in the opinion. 


Speer & Beck, for plaintiff in error, cited 1 Par. on C., 
444; Smith on C., 113, 118, notes; 5 Burr R., 186; 10 
Wend. R., 461; 4 Cow. R., 432, 439; Roberts on Frauds, 
252; 10 John. R., 412; 18th, 12; 10 Ga. R., 96; 14th, 
683; 37th, 30; R. Code, sections 1940, 2906, as to Statute 


of Frauds. 


PEEPLES & STEWART, for defendants. 


MontTcGoMERY, Judge. 


William E. Davis and Cox were partners. In 1867, 
Davis sold out to Cox his interest in the partnership stock, 
consisting of boots, shoes, leather, etc., in their store, in 
Macon, for about $1,500, for which he took Cox’s notes, 
payable to Joseph O. Davis, his father. Afterwards, Banks, 
the brother-in-law of Cox, bought out Cox, to secure an 
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indebtment of Cox to himself, of about $3,000—he agreeing 
to take the stock at $4,000, or about that sum. While 
Banks was in the act of removing the goods from Macon to 
Atlanta, the attorney of Mr. Joseph O. Davis called at 
the store of Cox to secure the payment of his client’s debt, 
if possible, Mr. Joseph O. Davis claiming to be the owner of 
the notes. Mr. Lanier testified that he threatened to stop 
the removal of the goods, by legal process, unless some com- 
promise was effected; whereupon Cox and Banks agreed, if 
he would not interfere, to give him Banks’ note for the 
$1,000 over and above Cox’s indebtment to Banks, which 
Banks was to pay, after satisfying Cox’s debt to him, and 
upon receiving this promise, Lanier desisted from proceeding 
against the goods. Both Cox and Banks deny making any 
such promise. The goods were removed ; Banks’ note was 
demanded by complainant, which Banks and Cox refused; 
and the present bill is brought to compel a specific delivery 
of the note, or a payment of the money. The Judge charged 
the jury “that, if they believed, from the evidence, the 
complainant had sued, or was about suing, an attachment 
against John W. Cox, one of the defendants, who was in 
the act of removing his goods, and selling the same to 
Banks, and, on an interview between counsel for complain- 
ant and defendants, Banks agreed and promised, if plaintiff 
would forbear to levy said attachment, he (Banks) would, as 
soon as an invoice of said goods could be taken, give his 
note to complainant for at least the sum of $1,000, or a 
larger sum, if said excess of goods was over that sum, over 
and above his debt against Cox, and you believe the com- 
plainant did forbear to levy his attachment, and that Banks 
got the benefit of said goods, then you may find and decree 
that Banks should pay that amount, or a larger amount, if 
said excess exceed the $1,000, over and above Cox’s indebt- 
edness to Banks—if you believe Banks’ agreement to the 
complainant was in writing, and signed by him, or some one 
by him duly authorized.” 
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The jury found for the defendants, and complainant ex- 
cepted to the qualification of the charge, as contained in the 
last clause, which I have put in italics—equivalent to a 
a request for the charge without the qualification. We 
think the qualification was wrong, and that the com- 
plainant was entitled to the charge without it. Assuming 
Lanier’s evidence to be correct, the promise of Banks was an 
original undertaking, and not a promise to answer for the 
default or miscarriage of another: Hodgson vs. Anderson, 3 — 
B. & C., 842. Dixon et al. vs. Hatfield, 2 Bingham, 439. 
Tanner vs. Grover, 9 Rich., 306. Chitty on Contracts (9th 
Am. ed.), 451-2, and cases there cited. In which last au- 
thority it is laid down, “ although the debt of another form 
the subject-matter of the defendant’s undertaking, still, if he 
promised to pay the debt upon some new consideration, 
raised by himself, and the consideration was the creditor's 
resignation of a charge or lien on goods, which afforded him 
a remedy or fund to enforce payment, the case does not fall 
within the statute.” Again, “it may be questioned whether 
any case similar to those above cited would now be held not 
to be within the statute, unless it appeared that the promisee, 
by giving up his lien or charge on the property of the party orig- 
inally liable, had left himself wholly without a remedy against 
him.” (It is alleged, in the bill, that Cox is wholly insolvent.) 
“Where, therefore, the plaintiff, who had a judgment and 
execution against one L. was induced, by defendant, to with- 
draw the execution, the latter taking an assignment of all 
L.’s property, and undertaking to pay the plaintiff’s debt, it 
was held that this was not a promise within the statute, be- 
cause, by the arrangement, L. had been discharged. bid., 
452. 

We think, then, at common law, the undertaking of 
Banks was an original one. But was not the agreement 
between Lanier, Cox and Banks an assignment of the debt 
of the last-named to the complainant, in payment of Cox’s 
debt to him, assuming, of course, Lanier’s statement to be 
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correct? If so, the Statute of Frauds is not applicable to 
the case, in any view. Upon a review of all the facts, we 
reverse the judgment. 


Tuomas McKeon et al., plaintiffs in error, vs. JoHN J. 
Foups, defendant in error. 


(By two supGeEs. )—The Court below adjourned on the 15th of March, and 
the bill of exceptions was not certified till the 15th of April thereafter. 
The bill of exceptions was dismissed because it was not certified with- 
in thirty days from the adjournment of the Court. (R.) 9th March, 
1872. 


Doyat & NuNNALLY; PEEPLES & Stewart, for plain- 
tiffs in error. 


D. J. Bartey, by Z. D. Harrison, for defendant. 


JORDAN Lyons, plaintiff in error, vs. JESSE STEPHENS, 
defendant in error. 


(By two supGces.)—1. Where S. is sued on a warranty of the soundness 
of a negro, and in settlement of the case gives his promissory note 
for half the amount for which he originally sold the negro, such note is 
not a ‘‘debt, the consideration of which was a slave.’’ 

2. Where S. is induced to give his note to L. in settlement of a suit by 
the latter on a warranty of soundness of a negro, on the represeuta- 
tion of L. that he had been compelled by suit to pay a third person, 
to whom he had sold him, and for which judgment had been obtained 
against him on account of unsoundness of the negro, when, in fact, he 
had only paid a part of the judgment ; the statement by L. is not such 
a misrepresentation of a material fact as constitutes a good defense to 
the note when sued on by L. 12th March, ‘1872. 


Slave debts. Misrepresentation. Promissory notes. Be- 
fore Judge Green. Upson Superior Court. November 
Term, 1870. 
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Lyons sued Stephens upon his promissory note for $500 
made in 1867. In the defense it appeared that Stephens 
sold a slave to Lyons in 1858, for $1,0€0, and Lyons sold 
the same slave to Freeman for $1,300. In each case there 
was a warranty of soundness. The slave was unsound, and 
Freeman recovered $1,300 against Lyons for that reason. 
Lyons then sued Stephens upon his said warranty. In com- 
promise of that suit Lyons took from Stephens the note sued 
on; but Stephens would not have given the note had not 
Lyons told him that he, Lyons, had paid Freeman’s judg- 
ment, or the greater part of it. So far, from having paid 
Freeman’s judgment, Lyons paid $425 in 1862, and in 1869 
stopped it by an affidavit, that it was illegally proceeding 
because it was for a slave debt. 

The Court instructed the jury to find for the defendant if 
said note was given for a slave, or if Stephens was induced 
to give the note by Lyons representing that he had paid 
Freeman’s judgment, or a Jarge part of it, when such was 
not the truth. The jury found for the defendant. Lyons 
complains of said charges. 


Speer & Beck, for plaintiff in error. This representa- 
tion was not as to a material fact: R. Code, sec. 3119. 
This is for the jury: 2 Pars. on ©., 770. As to fraud in 
procuring note: 5 Ga. R., 473 ; 2 Kent’s Com., 489. 


C. PEEPLES, for defendant. 
MoNnTGOMERY, Judge. 


This was an action on a note given to compromise a suit 
on a breach of warranty of soundness of aslave. The plain- 
tiff had purchased a negro from the defendant, which the 
latter had warranted as sound. Shortly after the plaintiff 
sold the slave, also with warranty of soundness. The negro 
proved unsound, and plaintiff was sued by his vendee, and 
judgment obtained by the latter for $1,300. Part of this 
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judgment, some four hundred and odd dollars, plaintiff paid» 
and represented to defendant, whom he then sued on his war- 
ranty, that he had paid the greater part of it. Whereupon, 
to compromise the suit brought on his warranty for $1,000, 
defendant gave the note now sued on for five hundred dol- 
lars. The defense is, first, negro consideration of the note; 
secondly, misrepresentation of a material fact by the plain- 
tiff, whereby defendant was induced to give the note, to-wit, 
the statement that plaintiff had paid the greater part of the 
judgment obtained against him on his warranty of the same 
negro. 

A warranty of soundness of a negro is not a debt, the con- 
sideration of which was a slave, but rather a contract, the 
consideration of which was the price paid for theslave. Much 
less is the note given to compromise a suit on the warranty, 
a contract, the consideration of which was a slave. Nor was 
the misrepresentation by the plaintiff, that he had paid the 
greater part of the judgment against him on his warranty of 
soundness, a misrepresentation of a material fact. A material 
fact is a fact which is substantially the consideration of the 
contract: Chitty on Contracts, 392. What is a considera- 
tion for a contract? ‘The consideration must be some bene- 
fit to the party whom the promise is made, or to a third per- 
son, at his instance, or some detriment sustained at the in- 
stance of the party promising, by the party in whose favor 
the promise is made:” 4 East, 455; 1 Taunt., 523; 138. 
& R., 29. What benefit was the statement by the plaintiff 
that he had paid the greater part of the judgment against 
him, to the defendant? It certainly was no benefit to any 
third party at his instance. Much less was it a detriment 
sustained by the plaintiff at the instance of the defendant. 
It was simply a statement of a fact entirely irrelevant to their 
suit. 

Judgment reversed. 
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Tuomas J. THRELKELD et al., plaintiffs in error, vs. MILES 
G. Doxssins, defendant in error. 


(By two supers.)—1. A debt due by the plaintiff to one of several de- 
fendants in a suit cannot be pleaded by the defendants as a set-off, un- 
less there be some special cause shown; and an agreement, by the 
plaintiff, that such debts shall go as a credit on his claim against both, 
is such special claim. 

2. Where two parties settle a running account between them, and the 
debtor consents, after the balance is struck, that the amount found due 
shall be credited on a promissory note, held by him against the cred- 
itor and another, and the credit is made accordingly : 

Held, That is no agreement that an additional sum, then in fact due on 
the account, but, by mistake, not credited on it at the settlement, 
shall also be put as a credit on the note. 

8. The defendant's pleas in a cause must clearly and distinctly set forth his 
defense, and are to be construed most strongly against him. 

4. When there has been a settlement between the parties of an account, 
and one of the parties desires to open the settlement, on the ground of 
mistake, the pleadings should set forth distinctly the items of the mis- 
take, and distinctly allege that such items were omitted. 12th March, 
1872. 


Set-off. Pleading. Before Judge Green. Spalding 
Superior Court. August Term, 1871. 


Dobbins sued T. J. Threlkeld and another upon their 
joint promissory note. Threlkeld pleaded that Dobbins 
owed him for the proceeds of certain cotton, which Dobbins 
had sold for him, and had not accounted for (giving dates, 
etc.) Further, he pleaded that Dobbins, being indebted to 
him for cotton, sold for him by Dobbins, they had a partial 
accounting and settlement thereof. As the result thereof, 
Dobbins admitted that he owed Threlkeld $3,000; and, by 
mutual consent, said amount was then credited upon the 
note sued upon. Before said credit was made, it was agreed 
that all errors, if any, in said settlement, should be cor- 
rected, and there were errors in said settlement, showing 
that Dobbins then owed him $1,081 more than said $3,000. 
It was agreed, at the close of said settlement, that the 
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amount found due Threlkeld should be credited on said note. 
If this excess is allowed as a set-off, the note sued on will be 
paid in full. Upon demurrer, these pleas were stricken, and 
that is assigned as error. 


Speer & Beck; Doyat & NUNNALLY, for plaintiffs 
in error. As to set-off and recoupment, cited 25 Ga. R., 
714; R. Code, sections 2852, 2853; 12 Ga. R., 77; 7th, 
414; 37th, 364; 8th Bacon’s Abr., 651; 12 8S. & R., 
9-68; 8 How. R., 454; 3d Wait’s Dig., N. Y. R., 1664; 4 
Ga. R., 198; 6th, 509; 5th, 357, etc. 


PEEPLES & STEWART, for defendant. 


McCay, Judge. 


1. Independently of the settled rule, under the English 
statutes of set-off, our Code provides that set-off must be 
between the same parties, and iu their own right : Code, sec- 


tion 2850. This section of the Code, however, recognizes 
some special exceptions. Two are mentioned, to-wit, the 
case of a surviving partner, and a debt due to the principal, 
in a suit against the principal and security, and it also con- 
tains a general proposition, that even debts not originally. 
mutual, may, under certain circumstances, be set-off, as if 
they have in any way been brought equitably within the rule 
of mutuality. It would seem very clear that parties may, by 
agreement, make any debt a set-off. If the agreement be 
for a consideration, it is binding on the same terms as any 
other agreement ; and if it be executed, it needs no consider- 
ation. 

2. To apply these principles to this case: If, after this 
settlement was made and the balance struck, Dobbins agreed 
that the amount so found should be credited on this note, and 
it was so done, the transaction was so far executed. Dob- 
bins might very well agree to this, as he was satisfied with 
the amount, knew what it was, and could act understandingly. 
If this was the transaction, and there was then made an 
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agreement that the settlement of the amount was not to be 
conclusive, and that there was to be a reinvestigation, we see 
no reason for holding Dobbins’ agreement to put the amount 
that they agreed upon on the note to cover also an agreement 
to put any subsequent amount also on the note. He might 
be very willing to agree to the one thing, and very unwilling 
to agree to the other. They are very far from being the 
same thing. But if it was agreed, on going into the settlement, 
that whatever amount was found due, on striking a balance, 
should go on the note, then, if the balance found was, at the 
time, not considered final, the agreement to have a re-exam- 
ination would carry over also the agreement to credit the note 
with the final balance. We do not think the defendant’s 
pleas state the facts as this latter proposition supposes the 
agreement to be. Indeed, the pleas are very defective, so 
much so that we suspect there must be some omission in the 
record, though there was no complaint of this in the argu- 
ment. It is impossible to say from these pleas that this agree- 
ment was to the effect that, whatever amount should be found 
due should go on the note. The fair, and most natural read- 
ing is, that the agreement to put the amount on the note was 
subsequent to the finding the balance. 

3. It is the duty of a defendant to state his case, and the 
Court will not strain a point to make it out for him. We 
take it for granted he has gone as far in his statement as his 
conscienee will let him, and so treating his plea, we think the 
Court was right in striking it. It did not, as it stood, make 
the case of an agreement to treat this unsettled balance as a 
set-off against this note. 

4, We think this plea objectionable on other grounds. Af- 
ter a formal settlement between parties, it ought not to be 
opened and re-examined on a mere general claim that it was 
wrong. Specifications ought tobe made. If there were mis- 
takes they ought to be pointed out. These pleas did none of 
this. 

Judgment affirmed. 
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J. A. HAYDEN, administrator, plaintiff in error, vs. BENJA- 
MIN McKniaut, defendant in error. 






(By two supces.)—When the maker and indorser of a note are sued in 
the same action by the administrator of the indorsee, and the maker 
is dismissed from the action on account of his having received his dis- 
charge in bankruptcy, and the issue was whether the indorser was dis- 
charged by indulgence granted by the indorsee to the maker, the maker 
is a competent witness in behalf of the indorser to prove that the in- 
dorsee, in his lifetime, gave such maker indulgence on said note for a 
valuable consideration. 12th March, 1872. 



















Evidence. Witness. Before Judge GREEN. Henry Su- 
perior Court. October Term, 1871. 









The facts are in the opinion. 






CLaRK & Pace, for plaintiff in error. 







J.J. Froyp; J. R. Noway, for defendant. 


MonTeoMERY, Judge. 









This was a suit on a note given for $1,350, dated Febru- 
ary 13th, 1860, and payable December 21st after date, signed 
by S. R. Weems, as maker and Benjamin McKnight, as in- 
dorser. The maker having produced in Court his certificate 
of discharge in bankruptcy, an order was taken dismissing 
him from the case. 

He was then offered by his late co-defendant as a witness 
to prove that the intestate of plaintiff, who was the payee of 
the note had, in his lifetime, granted him indulgence for a 
valuable consideration. Plaintiff objected to the witness on 
the ground that his intestate, one of the original parties to 
the contract was dead, and relied on Stamper’s case, 37 Georgia 
Reports, 118; Ibid 586, 623; 39 Georgia Reports, 186; 42 
Georgia Reports, 120 ; Code, section, 3798. The Court over- 
ruled the objection and plaintiff excepted. 

The case most nearly analogous to the present is Stamper’s 
case, 37: Geargia Reports, 118. We think, however, there 
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is a marked distinction between the two cases. Stamper, in 
the case in 37 Georgia Reports, was a party to the record in 
whose favor the verdict, if plaintiff recovered, must necessa- 
rily go. He “ was a necessary party; the recovery could be 
had alone in his name, and, therefore, he was offered as a 
witness to testify in his own favor.” Here the witness is not 
a party to the record, and is not offered “ to testify in his own 
favor.” This would seem to be the touchstone under the 
statute if he is not called to testify in his own favor,” he 
is competent. And, even when called to testify in his own 
favor, if he is not called against the interest of deceased 
party to the contraci, this Court has decided him competent, 
Hodnett vs. Perry, 38 Georgia, 106. 
Judgment affirmed. 


CoHEN & MENKo, plaintiffs in error, vs. THE SouTHERN 
Express CoMPANY, defendant in error. 


1. This case must be controlled by that of the Southern Express Com- 
pany vs. Shea, 88 Georgia, 519, in which it is laid down that, ‘* when 
& common-carrier receives and receipts for goods to be transported be- 
yond the terminus of his own line, he undertakes to transport the 
goods to the point of destination, either by himself or competent 
agents, and if the goods are lost beyond the terminus of his own line, 
he will be liable therefor.’’ 

2. The owner of the goods cannot hold such agents liable on the contract 
of bailment. 


Common-carriers. Contracts. Before Judge Hopxrnys. 
Fulton Superior Court. April Term, 1871. 


Plaintiffs averred that the Southern Express Company was 
a common-carrier of goods from “Savannah, Georgia, to At- 
lanta, Georgia,” and as such carrier, in New York, in Octo- 
ber, 1865, received from them certain goods, (described) to 
be carried from Savannah, Georgia, and delivered to plain- 
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tiffs in- Atlanta, for a certain reward, and yet behaved so 
carelessly and negligently as that the said goods were never 
delivered to them, but wholly lost. The defendant pleaded 
the general issue; that it received said goods from the Adams 
Express Company, at Savannah, to be carried to Atlanta, 
Georgia, under a special contract that it was not to be liable 
for loss by river navigation ; that there was no way for ship- 
ping to Atlanta then except by the Savannah river, and that, 
without its fault, said goods were lost by the sinking of the 
boat en route up said river for Atlanta. 

Plaintiffs proved that they bought said goods in New York, 
and ordered them marked, “Cohen & Menko, Atlanta, Geor- 
gia, per Adams Express Company,” and to be shipped to At- 
Janta, but made no special contract that the Adams Express 
Company was to bring them all the way; indeed, at that 
time the Adams had its inland terminus in Virginia, and its 
sea terminus at Savannah, and at these points usually deliv- 
ered goods to the Southern Express Company, and supposed 
that this would be done in this case; but they made no con- 
tract about the shipment except as aforesaid. They proved 
the value of the goods, that they were in possession of the 
Southern Express Company, and that the bulk of them were 
never delivered. They showed that a small part of them 
came through, damaged by water; that the Southern Express 
Company’s agents at Atlanta, Georgia, offered to deliver them, 
at the same time demanding certain heavy charges for wreck- 
age, etc., saying the goods were sunk in the Savannah river, 
and they declined to accept the damaged goods or to pay the 
charges. They also showed two circular letters from the 
agent of the Southern Express Company, at Savannah, ask- 
ing them to forward their invoices, that he might discover 
whether any of their goods were saved from said wreck. 

The merchants from whom the goods were bought, testi- 
fied to their value, and that they were instructed to mark and 
ship as aforesaid, and did so, without making any special con- 
tract as to shipment. By another witness they showed that 
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it was customary for the Southern Express Company when 
it received goods from the Adams to pay its freight, and upon 
delivery to collect that and its own charges. This witness 
also testified that at the time in question, the Adams had an 
all-rail route from New York to Atlanta, Georgia. They 
offered to prove that said Express Companies were the same 
company, having different names. For want of such aver- 
ment this evidence was rejected. 

They then put in evidence the receipts given for the goods 
by the Adams Express Company. They were all as follows, 
mutatis mutandis : 

Apams Express CoMPANY. 
Great Eastern, Western and Southern Express Forwarders. 
New York, October 26, 1865. 

No 13,698. 

Received of H. B. C. & Co., one case 
marked Cohen & Menko, Atlanta, Georgia, which it is mu- 
tually agreed is to be forwarded to our agency nearest or most 
convenient to destination only, and there delivered to other 
parties to complete the transportation. It is part of the con- 
sideration of this contract, and it is agreed that the said Ex- 
press Company are forwarders only, and are not to be held 
liable or responsible for any loss or damage to said property 
while being conveyed by the carrier to whom the same may 
be by said Express Company entrusted, or arising from the 
dangers of railroad, ocean or river navigation, steam, fire in 
store, depots, or in transit, leakage, breakage, or from any 
cause whatever, unless in every case the same be proved to 
have occurred from the fraud or gross negligence of said Ex- 
press Company or their servants; nor in any event shall the 
holder thereof demand beyond the sum of fifty dollars, at 
which the article forwarded is hereby valued, unless otherwise 
herein expressed, or unless specially insured by them and so 
specified in the receipt, which insurance shall constitute the 
limit of the liability of the Adams Express Company; and 
if the same is entrusted or delivered to any other Express 
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Company, or agent, (which said Adams Express Company 
are hereby authorized to do) such company or person so se- 
lected shall be regarded exclusively as the agent of the ship- 
per or owner, and, as such, alone liable, and the Adams Ex- 
press Company shall not be in any event responsible for the 
negligence or non-performance of any such company or per- 
son; nor in any event shall said Express Company be liable 
for any loss or damage, unless the claim therefor shall be pre- 
sented to them in writing, at the office, within thirty days 
after this date, with a statement, to which this receipt shall 
be annexed. All articles of glass or contained in glass, or 
any of a fragile nature, will be taken at shippers’ risk only, 
and the shipper agrees that the company shall not be held re- 
sponsible for any injury by breakage or otherwise, nor for 
damage to goods not properly packed and secured for trans- 
portation. It is further agreed that said company shall not, 
in any event, be liable for any loss, damage or detention 


caused by the acts of God, civil or military authority, or by 
rebellion or riot, or the dangers incident to a time of war. 
For the company. 


McDonoveu. 


Plaintiffs closed. Defendant moved for a non-suit, relying 
upon Shea’s case: 30 Georgia Reports, 579. The non-suit 
was granted, and that is assigned as error. 


P. I. Mynatrt, for plaintiffs in error, asked to review 
Shea’s case, 38 Ga. R., 519. ‘There was a privity of con- 
tract between plaintiffs and defendant: 8 Tenn. R., 330; 
3 East. R., 585; 1st Ch. Pl., 6 & 7; R. Code, sections 
3192, 3193; 2 Kernan, N. Y. R., 343; 3 Brod. & Bingh., 
177; Ang. on Car., sections 93 and 516. Effect of deliv- 
ery in New York: 5 Seld. R., 180; 4th, 502; 6 Hill’s R., 
167. As to ratifying special contract: 9 Ga. R., 70; 12th, 
205; 16th, 431; 28th, 544; Story on Agency, sections 250 ; 
8th Gill. & J., 248; Butler vs. Maples, 9 Wallace. Con- 
tract of shipment is question for the jury: 8 M. & W. R., 
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422; 4th Seld., 37. Motion for non-suit admits all facts 
averred and proved: 15 Ga. R., 491. 


A. W. Hammonp & Son, for defendant, relied on Shea’s 
case, 38 Ga. R., 519, and Mosher’s case, 38 Ga. R., 37. 


MonTGoMERY, Judge. 


This suit is an attempt made to hold the Southern Ex- 
press Company liable on the contract of bailment, as for- 
warding agents of the Adams Express Company, of New 
York, The goods, whose loss is the foundation of the pres- 
ent suit, were shipped from New York to Atlanta, via Sa- 
vanah, by the Adams Express Company. On the arrival of 
the goods in Savanah, the terminus of the line of the Adams 
Express Company, that company turned them over to the 
Southern Express Company, to be transported to Atlanta. 
The latter company placed them on board a steamboat, run- 


ning on the Savanah river, to be carried to Augusta, and 
from thence shipped to Atlanta by rail. On the passage up 
the river, the boat sunk, and the goods were lost. 

The facts bring the case within the principles laid down in 
The Southern Express Company vs. Shea, 38 Ga., 519. We, 
therefore, affirm the judgment of the Court below. 

Judgment affirmed. 


W. G. Forsyth, plaintiff in error, vs. Tae Mayor AND 
CouNcIL OF ATLANTA, defendant in error. 


(By two supGes.)—A declaration by one against an incorporated city, 
alleging that said city had, by an ordinance, prohibited the erection 
of wooden buildings in certain parts of said city, and that the City 
Council had afterwards authorized B to build a wooden building within 
said limits, and that B’s building, taking fire, had caused a building be- 
longing to the plaintiff to be burned, is demurrable. 12th March, 1872, 





ATLANTA, JANUARY TERM, 1872. 153 


Forsyth vs. The Mayor and Council of Atlanta. 


Municipal Corporations. Negligence. Tried before Judge 
Hopkins. Fulton Superior Court. April Term, 1871. 


Forsyth averred that he owned certain wooden buildings, 
in the fire limits of Atlanta, a corporate city, and that its 
Mayor and Council were bound to protect them against fire ; 
that they had, at the time, an ordinance forbidding the build- 
ing of any but fire-proof buildings within said specified lim- 
its, and forbidding blacksmith’s shops to be built within cer- 
tain distances from other houses. And yet, while said ordi- 
nance was of force, they permitted one Finney, by his 
special request, to build a wooden shop, and keep a black- 
smith’s shop in said fire limits, and within a shorter distance 
from Forsyth’s buildings than was allowable by said ordi- 
nance ; that Finney’s said buildings took fire, and were de- 
stroyed, and communicated fire to Ais buildings and con- 
tents, whereby they were destroyed. He prayed that defend- 
ant be compelled to pay his loss. Upon demurrer, the Court 
dismissed the cause. That is assigned as error. 


J. T. GLENN, for plaintiff in error. 


W. T. Newman, City Attorney, for defendant. De- 
fendant is public corporation: R. Code, section 1672. It 
is not liable for a tort: 2 Tenn. R., 671; 2 Hill (S. C.) R., 
571. It could exercise its discretion as to fire limits: 1 
Denio, N. Y. R., 595; 19 Ga. R.,, 490; 20th, 635; 5 Am. 
Law Reg., 53; Abbott’s Dig. L. of Corp., 487; 1 Hill’s 
R. (N. Y.), 562. 


McCay, Judge. 


Were this a case when, after an ordinance of a city was 
adopted and published, one had built in accordance there- 
with and, on the faith that no wooden buildings would be 
permitted to be put up within the fire limits, and after thus 
acting and thus building, the city should permit a wooden 

Vou. xty. 10, 
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building to be erected, by the building of which, plaintiff’s 
house was burned, the argument made in the hearing might 
have some force. But, as the case is put in the declaration, 
the plaintiff’s own house was a wooden one, and must have 
been built either before the ordinance was passed, or in vio- 
lation of it, or by the same permission as is complained of, 
In either case the plaintiff has come to no harm from the 
city. He did not build on the faith of the ordinance. If 
a dangerous structure was put up near his he had his remedy 
against the builder of it, by injunction. The permission of 
the city did not and could not justify any private person to 
erect a nuisance, its permission is a mere waiver of its rights, 
Persons damaged had their remedy, either preventive by in- 
junction or remedial by abatement. 
Judgment affirmed. 


SquirE ANDREWS, plaintiff in error, vs. THE Mayor AND 
CounciL oF ATLANTA, defendant in error. 


(By two supGes.)—1. A policeman, sworn in by the Mayor of Atlanta, 
and performing the duties of policeman, though he may not have been 
elected as prescribed by the Act of Incorporation, is an officer de fae- 
to. 

2. Where a person is presented, under the city ordinances, for obstruct- 
ing such an officer in the discharge of his duties, and convicted, and 
the evidence on the part of the prosecution fully sustained the convic- 
tion, this Court will not, as a general rule, interfere. 12th March, 


1872. 


Municipal Corporations. Officers de facto. Before Judge 
Hopkins. Fulton Superior Court. April Term, 1871. 


Andrews was charged before the Mayor and Council of 
Atlanta “with interfering with an officer on the 27th day of 
June, 1871.” What he did is unnecessary ; suffice it to say 
there was sufficient evidence of interference to support a judg- 
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ment of guilty. Belcher was the man interfered with. It 
was admitted that Belcher was only policeman for Schofield’s 
rolling-mill yard, and kept there by Schofield to keep peace 
and order; that he was selected, employed and paid by Scho- 
field, but sworn in by the Mayor of Atlanta, but was never 
elected as a policeman of Atlanta by the Mayor and Council by 
ballot or otherwise as the city law requires. He was un- 
dertaking to remove from the yard a person whom Scho- 
field ordered off and who refused to go. It seems to have 
been conceded that said mill was in the city. Andrew’s 
counsel insisted that he was not guilty, because Belcher was 
not an officer of the city ; that there was no charge of inter- 
fering with Belcher “while in discharge of his lawful duty,” 
and that the evidence was too weak for conviction. He was 
convicted and sentenced. <A certiorari complaining that said 
conviction was wrong, for the reasons above suggested, was 
refused, That refusal is assigned as error. 


THRASHER & THRASHER, for plaintiff in error. 


W. T. Newman, City Attorney, for defendant. Belcher 
was de facto officer: 7 John’s R., 549; 5 Ga. R., 244; 
30th, 426, 


MonTGoMERY, Judge. 


Nothing need be added to the judgment in this case as 
pronounced from the bench. (See head notes.) 
Judgment affirmed. 


Tommey & Srewart, plaintiffs in error, os. A. T. Fin- 
NEY, defendant in error. 


(By two supczs.)—Where A sues B in a Notary’s Court on an open ac 
count, on which he obtains judgment, and from which defendant ap- 
peals, and, pending the appeal, A brings another suit against B in the 
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Superior Court, on another open account, which was due at the com- 
mencement of the first suit, both accounts being admitted correct, to 
which second suit B files no plea in abatement at the first term, but at 
the second term pleads the judgment obtained inthe Notary’s Court in 
bar of the second suit, and while both cases are pending in the Superior 
Court, ‘‘ it is agreed that the jury shall find such verdict in said cases 
as the Court, under the agreed state of facts, may direct, and it is 
further agreed that the Judge shall consider both cases together :’’ 

Held, That, under the foregoing facts, there was no such judgment ex- 
isting as could be pleaded in bar of the suit brought in the Superior 
Court, and that the Court should have instructed the jury to find a 
verdict for the plaintiff for the amount of both accounts. 

2. A defendant who has appealed, had no right to withdraw his appeal, 
without the consent of the plaintiff. 12th March, 1872. 
















Abatement. Splitting demands. Appeal. Before Judge 
Hopkins. Fulton Superior Court. April Term, 1871. 













For the facts see the opinion. 


Hitt & CanpDier, for plaintiffs in error. The causes of 
action were different: R. Code, sections, 3196, 2888, 2843 ; 
16 John’s R., 136. But if the same, they were both pending 
in Court, and the Court should have consolidated them: R. 
Code, sections, 194, 2888. 








L. J. Winn, for defendant. When first suit began all 
was due, and plaintiffs may not split demands so: R. Code, 
sections, 2888, 480, 481, 4068; 8 Wend. R., 492; 13th, 
644; 2 Conn. R., 481; 4th, 362 ; 2 Pars. on C., 620. De- 
fendant was entitled to a verdict, as his plea of other action 
was in bar: 39 Ga. R., 189. 









MonTGOMERY, Judge. 


This case consisted originally of two—one, a suit in a Mag- 
istrate’s Court, appealed to the Superior Court; the other, a 
suit brought in the Superior Court, after the magistrate’s case 
had been appealed. The two cases were submitted to the 
Judge, upon the following agreed state of facts, after stating 
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the cases: “It is agreed by and between the parties in the 
two above stated cases, that the goods charged and which 
make up the amounts in the accounts in the above stated two 
cases, were all sold and delivered by the plaintiffs to the de- 
fendants, for the prices set forth in and at the times set forth 
in the said accounts; that at the time the suit was commenced 
in the Notary Public’s Court on the amount for $88 57, 
to-wit: the 10th day of October, 1868, the account sued on 
by the plaintiff for $121 37, to this Court, May Term, 1870, 
the second above stated case, was also due.” 

“ Before either of the accounts were made, to-wit : prior to 
April, 1867, it was agreed by and between the said parties, 
that the goods to be bought by him, defendant, from plain- 
tiffs, should be paid for at the end of each month; that un- 
der this, the goods for which the account of $88 57, sued in 
the Notary Public’s Court, were sold in the month of April, 
1867. Afterwards, from May, 1867, to May, 1868, the ac- 
counts making the $121 37, sued in the last stated case, were 
made, to be paid for at the end of the several months in which 
the same were contracted ; that during said period, from May, 
1867, to May, 1868, other goods were bought from the plain- 
tiffs by the defendant, under said contract first aforesaid, to 
be paid for at the end of the month in which bought, and 
were paid for, leaving the accounts making the $121 37 un- 
paid, when they were put together and sued as above stated. 

That the suit in the Notary’s Court for $88 57 was brought 
when the accounts for $121 37 were due, and judgment ren- 
dered in said suit, and appeal by the defendant entered to 
the Superior Court from said judgment before the second 
case aforesaid was brought to this Court, and the suits are 
now pending in this Court. It is further agreed, that the 
jury shall find such verdict in said cases as the Court, under 
the agreed state of facts, may direct ; and it is further agreed, 
that the Judge shall consider both cases together.” 

After argument had, the Court passed the following order: 
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“Ordered by the Court that the foregoing cause be dismissed.” 
Whereupon plaintiffs excepted. 

It is insisted by defendant in error, that both accounts sued 
on are, under the agreed state of facts, but one and should 
have been sued in the same action; that plaintiffs, having 
chosen to sue on a part of it, the judgment in that case is a bar 
to the second suit, and he relies on 8 Wendell, 492, Code, sec. 
2888, and other authorities. The reply is, that an appeal is 
a de novo investigation, and the first action is a suit now pend- 
ing in the Superior Court : Code, section 3571; and that hence 
there is no judgment to bar. But it is said, conceding it to be 
so, the pendency of the first action isa “ good defense” to the 
second : Code, sec. 2843, and the order dismissing the cases 
gave the defendant the benefit of this defense to the second 
action, and left the plaintiffs free to enforce their judgment 
in the first. True, it was a “good defense” as a plea in 
abatement: Code, section 3426, and must have been pleaded 
as such at the first term: Code, section 3404, whereas it was 
pleaded in bar at the second term. Nor could the appeal be 
dismissed without the consent of the plaintiffs: Code, section 
3573. They were, at least, entitled to present their claim for 
twenty-five per cent. damages, to the jury: Code, section 3575. 
Had the plea in abatement been filed at the proper term, 
while it would have compelled a dismissal of the second suit, 
could not the plaintiffs have amended the first, so as to in- 
clude the whole account? Code, section 3429. Is not the 
practical result of the submission a consolidation of the two 
suits, entitling the plaintiffs to a judgment for the whole 
amount? Ifa plea in abatement had been filed to the second 
suit, that suit dismissed and the debt on which it was founded 
engrafted on the first suit by amendment of the pleadings, 
would not the same result have been arrived at as that attain- 
ed by the agreement? It would seem so. 

Judgment reversed. 
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J. H.- Porter, plaintiff in error, vs. Livery & McE.roy, 
defendants in error. 


1. Where the owner of a steam saw-mill seeks to enforce his lien for 
lumber, furnished under the Act of 1868 and the Amendatory Act of 
1870, he should state, in his affidavit, that his steam saw-mill is located 
in the State of Georgia. 

2. When the lumber has been furnished to a party in possession of the 
premises, for the erection of buildings and permanent fixtures thereon, 
who afterwards assigns and transfers the premises, the demand for pay- 
ment of the lumber sheuld be made on both the party to whom it was 
furnished and the party in possession of the premises on which the 
buildings and other fixtures have been erected with the plaintiff's 
lumber. 


Lien. Pleadings. Demand. Before Judge Hopxrns. 
Fulton Superior Court. October Term, 1872. 


Lively & McElroy made affidavit that they were owners 
of a steam saw-mill, without stating where it was; that they 
furnished, in May, 1870, certain lumber to one Mobley, with 
which he built certain fences, etc., on certain land therein 
described, and that they had demanded payment, but it was 
refused, without stating upon whom the demand was made. 
Fi. fa. issued and was levied upon said land. 

Porter stopped the fi. fa. by an affidavit, that when the 
lumber was furnished, Mobley held the land under a bond 
for titles from him (Porter), who had the title; that Mobley 
never paid any part of the agreed purchase-money, for said 
land, and in December, 1870, he and Porter rescinded said 
contract. And he insisted that, under the facts, Mobley could 
not ereate a lien on the premises. 

When the cause came on for hearing, Porter’s counsel 
moved to dismiss the levy, because the affidavit did not state 
that the mill was in this State, nor upon whom said demand 
for payment was made. This was overruled. Upon motion 
of plaintiff’s counsel, the Court then dismissed Porter’s affi- 
davit, upon the ground that he could not stop the fi. fa. by 
counter-affidavit. This is assigned as error. 
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Newman & Harrison, for plaintiff in error. Acts of 
1868, p. 31; 30 Ga. R., 474, paragraph 7. 


C. F. Akers, for defendant. Lien attaches without regard 
to title of the land: R. Code, section 1959 ; 39 Mo. R., 165; 
2 McCarter’s R., 11; 9 Cal. R., 119. 


WARNER, Chief Justice. 


On the 10th March, 1871, an execution was issued om an 
affidavit made by Lively & McElroy, the owners of a steam 
saw-mill, to enforce a lien for lumber sold and furnished to 
one Mobley, of the value of $62 92, which lumber was to 
fence and enclose the place, and to build a stable or cow- 
house on the lot, upon which Mobley then resided, and 
claimed, as the owner; that the money was due for the lumber 
since the 10th day of May, 1870, that demand had been 
made for the payment of the same, which was refused, but 
did not state on whom the demand for the payment of the 
lumber was made and refused, nor did the affidavit state that 
the plaintiff’s steam saw-milJl is located in the State of Georgia. 
The execution was levied on the property described in the 
affidavit, by the sheriff. Afterwards, an affidavit was filed by 
Porter, claiming to be the owner of the premises on which 
the fixtures were erected, with the lumber furnished by the 
plaintiffs to Mobley, denying their lien for the following rea- 
sons: That Mobley held the premises under a bond for title 
from him; that he is the legal owner of the same; that no 
part of the purchase-money therefor had been paid; that 
about the Ist December, 1870, the contract for the sale of the 
land, between him and Mobley, was rescinded, he taking up 
his bond, first paying to a party to whom Mobley had pledged 
his bond, the sum of $592 95, when Mobley gave up to Por- 
ter all right and claim to the premises. On the trial of the 
case, it was agreed by the respective parties to submit the 
questions involved in it to the presiding Judge without the 
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intervention of a jury. The counsel for Porter made a motion 
to dismiss plaintiffs’ affidavit, because it was not alleged 
therein that their steam saw-mill was located in the State of 
Georgia, and because the affidavit of the plaintiffs did not 
state on whom the demand for payment was made. The 
Court overruled the motion to dismiss plaintiffs’ affidavit, 
and, on motion of plaintiffs’ counsel, dismissed Porter’s affi- 
davit, on the ground that he had no right to arrest the pro- 
ceedings, under the plaintiffs’ fi. fa., in the manner which he 
sought to do; whereupon the defendant, Porter, excepted. 

1. In our judgment, the plaintiffs should have made a de- 
mand of payment for the lumber, not only of Mobley, to 
whom the lumber was furnished, but also of Porter, the as- 
signee of Mobley, if he was in possession of the premises, on 
which the fixtures were erected, with their lumber, which had 
not been paid for, and should have alleged a refusal to pay 
for the same on the part of both. 

2. As these summary remedies are to be strictly construed, 
the plaintiffs should have alleged, in their affidavit, that their 
steam saw-mill was located in the State of Georgia, inasmuch 
as the lien is only given to the owners of steam saw-mills 
located in this State, by the Act of 1868, and the Amendatory 
Act of 1870. If a demand had been made on Porter for 
payment of the lumber, and payment refused, ‘with an aver- 
ment that he was in possession of the premises, then he 
would have been a proper party to have made the counter- 
affidavit, contesting the plaintiffs’ lien. Let the judgment of 
the Court below, be reversed. 

Judgment reversed. 
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Mitchell vs. Butt and wife. 


Isaac G. MircH ett, plaintiff in error vs. Jesse M. Burr 
AND WIFE, defendants in error. 


(By two supces.)—Where A, at the request of B, paid to C the purchase 
money of certain land, previously sold by C to B, with the understand- 
ing that A should have a lien upon the land for the money, as C had, 
and C, therefore, made to B a deed, and B gave to C a written promise 
to pay him the amount ‘‘for the south half of land lot number one 
hundred and thirty-two, containing one hundred and one and a quarter 
acres, more or less, lying and being in the 14th district of Fulton coun- 
ty:”? 

Held, That A had, before the adoption of the Code, a lien on the land, 
in equity, for the purchase-money, ard a bill filed to enforce the same, 
was not demurrable. 12th March, 1872. 


Vendor and purchaser. Estoppel. Before Judge Hop- 
KINS. Fulton Superior Court. April Term, 1871. 


Mitchell’s bill against Butt and his wife made this case: 
In 1862, Butt and his wife had purchased of one Rogers cer- 
tain described land, he agreeing to make them a title to the 
same when they paid the price of it to him. They had paid 
no part of the price, and could not. They asked Mitchell 
to pay Rogers the price for them, agreeing that if he would 
the land should be bound to him till his money was repaid. 
Accordingly, Mitchell paid Rogers the price, $900, Rogers 
made a title to Butt and his wife, and they gave Mitchell 
this paper : 

“ ATLANTA, GEorGIA, Nov., 14th, 1862. 

“Two years after date, with interest from date, we promise 
to pay to J. G. Mitchell the sum of $900 for the south half 
of land lot number one, etc., (fully describing the land.) Wit- 
ness our hands and seals,” and they signed and sealed the 
same. 

Now Butt and wife offer to sell said land, saying that 
their title to it is clear, and that there is no lien or encum- 
brance upon thesame. He prayed that they be enjoined from 
selling, lest an innocent purchaser, without notice of said pa- 
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per, might defeat his lien, and that the land be sold to pay 
said $900 and interest. This bill was dismissed for want of 
equity. That is assigned as error. 


D. F. Hammonp, for plaintiff in error. Rogers would 
have had a lien for the purchase-money, and Mitchell is sub- 
rogated to his rights in equity: 2 Bouv. L. D., 553; 6 
Watts and 8. R., 190; 2 Bouv. Inst., 1413; Revised Code, 
sections 2150, 2151; 37 Ga. R., 221; 34th, 387. Vendor’s 
lien abolished in 1863. The contract sustains the bill: Re- 
vised Code, sections 3026, 1945. 


J. M. Catuoun & Son, for defendants. Mitchell was not 
vendor: 9 Ga. R., 90. The paper is what it was intended 
to be: 13 Ga. R., 94, and is simply a promise to repay bor- 
rowed money. 


McCay, Judge. 


It would be a gross fraud to permit these parties to repu- 
diate their solemn agreement, under their hands and seals, to 
the effect that, in the payment of this money for their bene- 
fit, the complainant should stand in the place of the original 
vendor of the land. Under the agreement they got the money, 
the vendor made them a deed, and they solemnly agreed that 
the money they owed the complainant was the purchase-money 
of the land. Whether this be in fact, true or not, they are 
estopped by their written and sealed paper from denying it. 
This is an estoppel by deed. But they are also estopped from 
denying the lien because they have gotten the plaintiff’s 
money on that idea. 

This question, as it stands, is a simple question between 
the parties, no third person’s rights are in the way, and the 
equity in favor of the complainant is very strong. The lien 
of the vendor is founded on the equitable principle that, as 
he has sold his land, taking no other security, it is fair to 
presume that he looked to the land for his protection; and 
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that it is only right that the land shall stand charged with 
the debt contracted for its purchase. Much more is all this 
true here. These parties have gotten this land with com- 
plainant’s money, and they have agreed that they so hold it, 
We think, therefore, that by the principles of equity, this 
bill is not demurrable. 

Judgment reversed. 


J. H. Lovesoy & Company, plaintiffs in error, vs. A. G. 
CuIsoLM, defendant in error. 


When A brought an action against B on a promissory note, and for the 
value of a bag of cotton belonging to A, but appropriated by B to his 
own use, and B pleaded the general issue and that the note was given 
for money won at cards by B’s partner, and it appeared, in proof, that 
the note was, in part, for money won at cards, and that more money 
had already been paid on the note than was due upon it after deduct- 
ing the gaming consideration : 

Held, There being no plea of set-off filed, that the jury could not apply 
the money paid on the note to the discharge of the debt due for the 
bag of cotton. 


Pleading. Gaming debt. Before Judge Hopkins. Ful- 
ton Superior Court. April Term, 1871. 


Chisolm sued Lovejoy and his partner upon their firm 
note, payable to him, for $945 and for $122, the value of a 
bale of cotton, which he had stored with them, as warehouse- 
men, which they had refused to deliver on demand. Love- 
joy having been adjudged a bankrupt, the cause was discon- 
tinued as to him. His partner pleaded non assumpsit, that 
he did not sign said note, nor authorize any one to do so for 
him, that Lovejoy made the note without his knowledge or 
consent, in a transaction wholly foreign to the partnership 
business, that the note was given solely for money won by 
Chisolm from Lovejoy at gaming, and that they did not have 
said cotton, as averred. 

The plaintiff introduced the note. It had no date. He 
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proved that he stored a bale of cotton worth twenty-seven 
cents per pound with defendants. It was admitted that the 
note was given in January, 1866, when Lovejoy and Ballard 
were partners; that the cotton weighed four hundred and 
fifty-four pounds, and that $80C had been paid on the note. 

Plaintiff rested his cause. 

For the defense, Lovejoy testified, that while he and Bal- 
lard were partners they borrowed from Willis P. Chisolm 
$600, and gave the firm note therefor, A. G.Chisolm had 
this $600 note, saying it was his, and got Lovejoy to renew 
it and add to its amount $300, which he had won from Love- 
joy at faro, and he afterwards paid $600 or $700 of the firm 
money on said note. He denied that his firm ever had said 
bale of cotton. 

In rebuttal, Willis P. Chisolm testified that A. G. Chis- 
olm sold him some cotton, which he had stored with Lovejoy 
& Company, and they delivered all but one bale of it to him, 
Willis P. Chisolm, and promised to account to A.G. Chisolm 
for the missing bale. Cotton was then worth from thirty to 
thirty-five cents per pound. 

The Court charged the jury that if any part of the con- 
sideration of the note was for money won at gaming, plain- 
tiff could not recover on the note. If the consideration of 
the note was partly illegal, and defendants made a payment 
on it and had it applied in part satisfaction of the note, the 
money so applied cannot, in this case as now presented, be 
set-off against the claim for the cotton. And he charged 
the law as to the claim for the cotton. The jury found for 
defendant. 

Plaintiff's counsel moved for a new trial, upon the grounds 
that the verdict was contrary to law, ete. This grant of a 
new trial is assigned as error, 


Hitt & Canpier, for plaintiff in error. The verdict 
was right, and, therefore, new trial was wrong: 41 Ga. R., 
130; 40th, 266; R., Code, section 3027. 
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L. J. GARTRELL; H. Jackson & Brotruer, for defend- 
ant. There was no plea of set-off, and, therefore, verdict was 
wrong, in so far as it did not find for the cotton. 


McCay, Judge. 


Our law is very liberal on the subject of pleading. Still, 
the statute requires both the plaintiff and defendant, the one 
by his declaration and the other by his plea, clearly to set 
forth the grounds of the suit and of the defense. And this 
rule is of the greater importance, now that the pleas are re- 
quired to be under oath. We have never yet laid down a 
limit to the extent to which a jury may go in settling, by 
their verdict, the legal and equitable rights of the parties in 
asuit atluw. But, for the very reason that the jury has 
such powers, it is the more important that the pleading shall 
show what the case is, upon which the jury has found. We 
think the Judge was right in granting a new trial. The 
plaintiff had a right to the defendant’s sworn plea of the set- 
off, and to have such notice of it as that he might controvert 
it if in his power. ‘True, there is evidence going to show 
that the plaintiff has illegally received money from the de- 
fendant, and, it may be, is liable to him for it. But perhaps 
the plaintiff, had the plea been filed and notice thus brought 
to him of this defense, might have been able to show it was 
not a good defense. Besides, the record must show, that this 
set-off was relied on. Defendant may, perhaps, sue on it. 
How could the plaintiff show, by this record, that he had 
already paid it? 

Judgment affirmed. 
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Morrison, HearD & Company, plaintiffs in error, vs. E. G. 
PonDER et al., defendants in error. 


1, The lien of an attorney-at-law attaches, for his fees, upon all proper- 
ty recovered by his services, and is superior to all other liens thereon. 

2. When, by the written consent of the parties, the questions of law and 
fact were submitted to the presiding Judge, in lieu of a jury, as to the 
fees claimed by counsel, in the particular case mentioned in the record, 
his judgment will not be set aside, unless some rule of law has been 
violated, or unless his judgment is so strongly and decidedly against 
the weight of the evidence as would authorize this Court to set aside 
the verdict of a jury. 

3. If A and B are contesting for money, in the hands of a Receiver, a 
bill of exceptions will not be dismissed because said Receiver is not 
made a party thereto. (R. See report.) 

4. If a cause is submitted to the Court to decide both as to the law and 
the facts, a writ of error will lie to his decision, though it is not so stip- 
ulated in the submission. (R. See report.) 


Lien of Judgments, and for Attorney’s fees, New trial. 
Before Judge Hopkins. Fulton Superior Court. October 
Term, 1872. 


The facts of this case are fully stated in the opinion. The 
money, about which the parties were at issue, was in the 
hands of George W. Adair, as Receiver, appointed by the 
Court, and the cause was begun by a rule against him by the 
attorneys. He answered that he had the money, subject to 
the order of the Court. Then Morrison, Heard & Company 
came and made the issue as to the right to take said fund. 

Adair was not made a party to the bill of exceptions. The 
parties had agreed to submit the questions of law and fact to 
the Judge below, and did not agree that this Court might 
review his opinion. Defendant’s counsel moved to dismiss 
the bill of exceptions, because Adair was not a party to it, 
and because this Court could not review said decision, in the 
absence of an agreement that it might doso, The motion 
was overruled. 
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CLARK & Spencer; A. W. Hammonp & Son, for plain- 
tiffs in error. 


L. E. BLeckutey; J. M. Catnoun & Son, for defendants, 


WARNER, Chief Justice. 


This was a motion made in the Superior Court to distri- 
bute the sum of $3,475, arising from the sale of one-half of a 
lot in the city of Atlanta, sold under the order and decree 
of a Court of equity, as the property of Ponder. By the 
written consent of the parties, both the facts and the law were 
submitted to the Judge of the Superior Court, in lieu of a 
jury, upon an agreed statement of the facts. 

On the hearing of the case, the main question between the 
contesting parties was in relation to the lien of the attor- 
neys, who had brought the money into Court, under the de- 
cree, and a judgment creditor of Ponder. The Court decided 
that the sum of $1,500 should be paid to Calhoun & Son, as 
well as certain specified fees to other counsel in the case, but 
as no complaint was made in this Court as to the allowance 
of attorneys’ fees, except as to the fee of Calhoun & Son, 
our judgment will be confined to their claim. 

It appears from the facts disclosed by the record, that in 
the year 1861 Ponder employed Calhoun & Son as his orig- 
inal counsel to institute an action of divorce against his wife, 
Ellen Ponder, and to file a bill, on the equity side of the 
Court, to set aside a deed made by Ponder to his wife, em- 
bracing a large amount of property, mostly slaves. The 
complainant contracted to pay them for their services the 
sum of $250 certain, and the sum of $2,500 on condition that 
the litigation should be determined in his favor. The litiga- 
tion continued about ten years, and, by the results of the 
war, all the property was lost, except the city lot in the city 
of Atlanta. In January, 1871, a decree was taken by the 
consent of the parties litigant, that the city lot should be the 
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joint property of the complainant and defendant, and that 
the same should be sold and the proceeds thereof, after pay- 
ing costs of suit, ete., should be paid, one half to the counsel 
of the respective parties, to be by such counsel paid over to 
their respective clients, subject only to such liens, for the fees 
of all counsel concerned, as may exist by law, or may be usual- 
ly recognized by Courts of equity. “Zhe liens of counsel shall, 
until the sale, be in full force against the land itself” In 
November, 1870, Morrison, Heard & Company obtained a 
judgment against Ponder, in the District Court of the Uni- 
ted States, for the sum of $2,450. After the decree was ren- 
dered for the sale of the lot, to-wit: in February, 1871, Pon- 
der and Calhoun & Son had a settlement in regard to their 
fee, by which they agreed to give up to Ponder his original 
obligation to pay the conditional fee of $2,500, and took his 
note for $1,500, as the amount due them for their services 
as his counsel in the divorce and equity cases, 

1. What is the law applicable to the facts disclosed in the 
record? The 1979th section of the Code declares, that the 
attorney’s lien shall attach, for his fees, upon all property 
recovered by his services, and shall be superior to all other 
liens thereon. ‘The one-half of the city lot was recovered, 
and the proceeds of the sale thereof were brought into Court, 
by the services of Calhoun & Son, the original counsel in 
the case, and the decree of the Court of equity, which vested 
the title to the one-half of the lot in Ponder, expressly declares 
that the liens of counsel shall, until the sale thereof, be in 
full force against the land itself, and consequently was a lien 
on the proceeds of the sale of the land. When the judgment 
creditor obtained his judgment against Ponder, the latter had 
no interest in the lot which could have been levied on and 
sold as the property of Ponder. Ponder’s interest in the 
property accrued only from the date of the decree, and that 
interest was subject to the lien of the attorney’s fees; and the 
judgment creditor of Ponder has no greater or better claim 
to the proceeds of the sale of the lot than Ponder himself 

Vor. xtv, 11. 
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had. Ponder took the one-half of the lot, under the decree, 
subject to the attorneys’ lien for the fees due them, and his 
judgment creditors are in no better condition than Ponder, 
The attorneys have a superior lien on the land and the pro- 
ceeds of the sale thereof, for the fees due them for services 
rendered in recovering the property, either as against Ponder 
or his judgment creditors. 

2. The only remaining question is, whitieen the evidence 
disclosed by the record, is sufficient to sustain the judgment 
of the Court in awarding the sum of $1,500 to Calhoun & 
Son, for their professional services, in the two cases in which 
they were retained by Ponder? The evidence is, that they 
were his original counsel; drafted the libel for divorce and 
the bill in equity, in 1861, and have rendered services in the 
two cases ever since, a period of about ten years; principally 
made out the interrogatories for one side, and crossed them 
for the other side; carried on the correspondence with the 
complainant, and counseled and conferred with him at all 
times when called on. Besides, there is the written contract 
of Ponder, promising to pay them $1,500 for their services in 
the two cases. There is a disclaimer of any fraud or collu- 
sion between Ponder and Calhoun & Son, to defeat the claim 
of the judgment-creditor in taking the note of Ponder for 
the $1,500, in February, 1871, and no evidence was offered to 
show that their services were not worth that amount. The 
judgment of the Court, therefore, allowing them $1,500 for 
their professional services in the two cases, cannot be said to 
be so strongly and decidedly against the weight of the evi- 
dence as to authorize this Court to set it aside and order a 
new trial. 

Let the judgment of the Court below be affirmed. 
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GeorGE T. Fry, plaintiff in error, vx. MarGARET B. Lor- 
TON, defendant in error. 


1. This Court will not control the discretion of the Court below in 
granting a new trial, when that discretion has been properly exercised, 
as it was in this case. 

2. Where an attorney was employed by an executor to aid her in winding 
up and settling an estate, an action for his fee will not lie till twelve 
months after the qualification of the executor, that being the shortest 
time allowed for closing up an administration; nor can he recover one- 
half of the fee in such case, as a retainer under the 441st section of 
the Code. (R.) 

3. An attorney can not recover for professional services without proof of 
their value. 


New Trial. Assumpsit Quantum meruit. Special con- 
tract. Before Judge Hopkins. DeKalb Superior Court. 
September Term, 1871. 


Fry brought assumpsit against Mrs. Lofton for profes- 
sional services by him, as her attorney-at-law, for $1,000, 
less $42 paid, and for $500 upon a special contract with 
her for that sum, promised in consideration that he would 
act as her counselor and attorney-at-law in the general man- 
agement and administration of her deceased husband’s estate, 
including the probate of his will, and her appointment and 
qualification as executrix of his will, and all services requested 
by her touching the administration of said estate. 

On the trial, Fry showed that the husband died on the 9th 
of August, 1870, that he rendered said specified services for 
the defendant, and was ready to render all else that might 
be necessary ; gave evidence tending to show such special con- 
tract, and that she and he disagreed about his fee, and that 
she discharged him, and he sued her as aforesaid on the 30th of 
said month. He did not prove the value of the services ren- 
dered. The Court charged the jury that he could not re- 
cover on his first count, without proving the value of the 
services, and could not recover on his special contract until 





172 SUPREME COURT OF GEORGIA. 


Fry vs. Lofton. 


the end of the administration of the estate. The jury found 
for Fry, $257 27 and costs. 

Defendant’s counsel moved for a new trial, because the 
verdict was contrary to said charge, ete. The Court granted 
a new trial, and that is assigned as error. 


E. N. Broy.es, for plaintiff in error. 


Hitt & Canpuier, for defendant. 


WarRnER, Chief Justice. 


This was an action brought by the plaintiff, as an attorney- 
at-law, against the defendant, for professional services. The 
declaration contained two counts, one on an alleged special con- 
tract to pay him $500, for his services in the particular case, 
and the other was on an account stated. On the trial of the 
case, the jury found a verdict for the plaintiff for the sum 


of $257 27. The Court below set aside the verdict, and 
granted a new trial; whereupon the plaintiff excepted. It 
appears from the record that the plaintiff testified, that on 
the 9th day of August, 1870, James B. Lofton, the defend- 
ant’s intestate, died, leaving the defendant his executrix and 
principal legatee; that soon after the testator’s death and 
burial, the defendant employed the plaintiff to counsel and 
advise her in the winding up and settlement of the estate, for 
which service he told her he would not charge exceeding $500; 
that he rendered services in having the will admitted to pro- 
bate, both in common and solemn form; went to her house 
to counsel and advise her, ete. In a short time the parties 
disagreed about the fee to be paid, and the defendant notified 
the plaintiff that she did not desire his services any longer, 
whereupon this suit was instituted. The plaintiff was not 
entitled to recover on the alleged special contract, because the 
suit was instituted before the expiration of twelve months 
from the time of defendant’s qualification as executrix, the 
shortest time within which the estate could have been settled 
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and wound up according to law, the suit having been insti- 
tuted on the 27th August, 1870, and the testator having 
died on the 9th day of the same month, according to the 
plaintiff’s evidence. Although the plaintiff was entitled to 
recover on the account stated for his professional services 
rendered the defendant up to the time of his discharge as her 
attorney, whatever amount those services were proved to have 
been worth, the legal difficulty in the way of sustaining the 
verdict, on that count in the declaration, is the fact that the 
evidence in the record does not show what those services were 
worth. It is not sufficient to entitle the plaintiff to recover, 
to prove that he has rendered professional services to the de- 
fendant; he must prove what those services were worth. 
There being no evidence as to the value of the services ren- 
dered, there was no error in the Court below in setting the 
verdict aside and ordering a new trial. 

This was not such a contract for a fee in the case as would 


authorize the plaintiff to recover one-half of $500, as a re- 
tainer under the provisions of the 441st section of the Code. 
Let the judgment of the Court below be affirmed. 


GrorGE D. WHITMAN et al., plaintiffs in error, vs. R. B. 
Buuxock, Governor, defendant in error. 

When a defendant wag arrested under a bastardy warrant, and gave bond 
and security to appear before a Jusitce of the Peace at a future day 
for the hearing of the accusation contained in the warrant : 

Held, that the bond so given was a legal and valid bond. 

Suit on Bond. Amendments. Before Judge HARVEY. 

Walker Superior Court. June Term, 1872. 


Martha J. Carson went before a Justice of the Peace and 
procured him to issue a warrant agaiust Whitman, for bas- 
tardy. He was arrested by the bailiff and brought before 
the Justice for trial. Not being ready, he procured the case 
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to be continued till a day fixed, and gave bond and security 
for $250, payable to R. B. Bullock, as Governor of this State 
and his successors, conditioned to be void if he should ap- 
pear before said Justice on said day to answer said charge. 

He failed to appear. Suit was brought in favor of Bul- 
lock, for the use of Miss Carson, on said bond, against Whit- 
man and his securities, averring Whitman’s failure to appear 
as aforesaid, and that she had been compelled to spend money 
in support of her said bastard child. 

The declaration was demurred to upon the ground that 
there was no authority in law for taking said bond, and that 
Miss Carson had no interest in it, and could not recover on 
it. The Court overruled ‘the demurrer upon condition that 
plaintiff's counsel would strike out all the allegations making 
a claim for Miss Carson, and that the Solicitor General would 
prosecute the suit in behalf of the State. This is assigned 
as error, 


E. M. Dopson, by Wiiu1AmM H. DaBney, for plaintiff in 
error. The Justice had no authority to take that bond: R. 
Code, section 4664. The amendment made a new case: R. 
Code, sections 3480, 3434. 


No appearance for defendant. 


WaRNER, Chief Justice 


The defendant was arrested under a bastardy warrant, 
issued by a Justice of the Peace, and not being ready for a 
hearing, the case was postponed to a future day, and the de- 
fendant gave bond and security for his appearance on the 
day named by the Justice, for the hearing of the charge con- 
tained in the warrant. The defendant failed to appear at the 
time appointed and suit was instituted on the bond, in the 
name of the Governor, for the use of Martha J. Carson, 
against the principal and his securities. There was a de- 
murrer to the declaration, which was overruled by the Court, 
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and the declaration ordered to be amended by striking out 
the name of Mary J. Carson, the usee, to which the defend- 
ants excepted. 

This was a quasi criminal proceeding against the defend- 
ant, for investigation before the Justice. The defendant was 
legally arrested and brought before him upon the accusation 
of bastardy, and the bond for his appearance was legally 
taken, in accordance with the provisions of the 4633d and 
4635th sections of the Code. ' 

Let the judgment of the Court below be affirmed. 


WesLey SxHropsHire ef al., plaintiffs in error, vs. Mary 
Brown, administratrix, defendant in error. 


To entitle a complainant to a decree for a specific performance of a parol 
contract for the sale of land, the contract must first be established with 
reasonable certainty, and the consideration claimed ta have been paid 
or rendered therefor must be clearly and satisfactorily proved to have 
been paid or rendered, in pursuance of that contract ; otherwise, a spe- 
cific performance of the alleged contract should be refused. 


Specific performance. Before Judge HARVEY. Chattooga 
Superior Court. March Term, 1871. 


The bill of Mary Brown, as administratrix of Warren 
Brown, averred as follows against Shropshire and Ward, as 
executors of William Brown, her father-in-law: In 1857, her 
husband lived in Arkansas and his father lived in Georgia. 
William Brown wrote to Warren that if he would come to 
Georgia and take charge of his plantation and slaves, and 
manage his business, he being old and feeble, he would com- 
pensate him for his sacrifices and expenses, ete., incurred in 
this matter. Pursuant to this agreement, he sold out his 
personalty at $500 less than it was worth, and returned to 
said plantation at an expense of $600, and took charge of 
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and controlled his father’s business, In consideration of the 
premises, the father agreed to convey to Warren lot number 
thirty-one, in the twenty-fifth district of said county, in fee 
simple. The deed was not made, but pursuant to said con- 
tract Warren took possession of said lot and put improve- 
ments on it, costing him $500. William Brown suddenly 
died in July, 1858, testate, on his death-bed recognizing said 
trade and urging Shropshire to see that Warren should have 
a perfect title tosail lot. Warren and his family lived on 
said lot from 1857 till 1863, when Warren died intestate, 
leaving complainant and one child him surviving. He had 
fully complied with his promise. She and her child still live 
on said lot, and yet Shropshire and Ward refuse to make a 
deed pursuant to said contract. She prayed that they be 
compelled to do so. 

Shropshire filed no answer. Ward answered, denying said 
agreement toto coelo, An action of ejectment had been 
brought against complainant for said lot, and that case and 
the bill were tried together. 

Shropshire testified, that early in 1857 he wrote a will for 
William Brown, before Warren came back to Georgia, but 
this will was not executed till about ten days before William 
Brown died. By it all his realty was given to his wife dur- 
iug her life, remainder to all of his children. He was then 
about sixty-five years old. Two days before he died, he sent 
for Shropshire, told him Warren had come to wait on him in 
his old age and had spent $600 in coming, and he wished him 
to make Warren a perfect title to said lot. (Several other 
witnesses testified to the same wish as then and at other times 
expressed by William Brown). After William Brown’s death, 
his mother conveyed her life-estate in said lot to him, and af- 
terwards, in the fall of 1858, Warren rented said lot from 
the executors, though he said it was hisown. The letter al- 
luded to was read in evidence, but contained nothing about 
his return but these words: “I was expecting you here and 
hope you will yet be able to come. Write to me immediate- 
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ly after you receive this, and write whether you can come or 
not, for I will want to make arrangements for the next year. 
If you can come, write to me what time you will be here. 
Your mother wants you to come very much.” It was writ- 
ten the 28th of September, 1857. 

A witness testified that Ward had said to him that he did 
not doubt but there was some such understanding as that 
averred, but that there was no writing, and, therefore, it would 
not hold. These witnesses testified also to the soundness of 
William Brown’s mind when he made said declarations and 
request. Upon the conclusion of complainant’s evidence, de- 
fendants moved for a non-suit, which the Court refused. The 
defendants put in evidence said will, showed that Warren 
had held the land as their tenant, and introduced several wit- 
nesses who gave facts to show that William Brown was not 
of sound mind for many days before his death, ete. One 
witness testified that Warren told him that he took a “ wild- 
goose chase” through Arkansas and Texas, got back to Mem- 
phis, took a notion to return to Georgia, and came back un- 
expectedly to his father. There was no evidence as to the 
value of the lot. 

The charge of the Court is sufficiently stated in the opin- 
ion. The jury found for the complainant. A new trial was 
moved for on various grounds and was refused. That is as- 
signed as error. 


WitiiaM H. Dasney, for plaintiffs in error. 
J. W. H. UNDERWOOD, for defendant. 


WarRneER, Chief Justice. 


This was a bill filed by Mary A. Brown, administratrix 
of Warren Brown, against the executors of William Brown, 
deceased, to compel the specific performance of a parol con- 
tract for the sale of lot of land number thirty-one, in the 
twenty-fifth district of Chattooga county, alleged to have 
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been made between the complainant’s intestate, Warren 
Brown, and the defendant’s testator, William Brown. 

On the trial of the case, the jury found a verdict for the 
complainant, decreeing a specific performance of the alleged 
contract. A motion was made for a new trial on several 
grounds; but the principal ground insisted on was that no 
contract was proved which would entitle the complainant to 
a decree for a specific performance of it, which motion was 
overruled and the defendants excepted. The answer to the 
complainant’s bill denies the alleged parol contract. The 
testator, William Brown, made his will about ten days before 
his death, and devised his land, including the lot in contro- 
versy, to his wife during’ her life, and, at her death, to be 
sold and equally divided between his children named therein, 
one of whom was his son Warren. The evidence shows that 
the complainant’s intestate was not in the possession of the lot 
of land until after his father’s death. It is claimed that his 
father, in a letter written to Warren (who then lived in Ark- 
ansas), on the 28th September, 1857, requesting him to come 
and see him and expressing the hope that he wonld come, 
induced him to sell out there and move back to Georgia, at 
a sacrifice of $600; but there is not one word in that letter 
about any contract for the sale of the land to him. It is 
shown, by the evidence, that he came to his father’s and lived 
there until his father’s death, and that his father said to 
Shropshire and others a day or two before his death, ‘that 
his son Warren had come here to wait on him in his old age, 
and spent $600 to come, and he wanted to make him whole, 
and wanted Shropshire to see that his son Warren have a 
good title to his lower lot of land—a title they can’t jostle 
him in.” Kirby states that Ward, one of the executors of 
William Brown, in a discussion with him about his defense, 
said “that he had no doubt some understanding, as is stated 
in the bill, existed between the old man Brown and his son 
Warren, but Warren had no writing and his wife and child- 
ren could not hold it.” This is substantially the evidence in 
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the record to prove the parol contract for the sale of the land 
by William Brown to his son Warren, which it is sought to 
have specifically performed. To entitle the complainant to a 
decree for a specific performance of the alleged parol contract 
between William Brown and Warren Brown, for the sale of 
the lot of land, the contract must first be established with 
reasonable certainty, and the consideration claimed to have 
been paid or rendered must be clearly proved to have been 
paid or rendered in pursuance of that contract. The consid- 
eration claimed to have been paid by the complainant’s intes- 
tate for the lot of land, was the damage and loss of $600, 
sustained by him in removing from Arkansas to Georgia, to 
attend to his father’s business. Whether that sum was a full 
and adequate consideration for the lot of land the record does 
not inform us, as it contains no evidence of the value of the 
lot alleged to have been contracted for. The counsel for the 
defendants requested the Court to charget he jury, ‘that it 
does not require as much evidence to defeat a specific per- 
formance of a contract as it does to rescind a contract execu- 
ted, and inadequacy of price or consideration may justify the 
Court and jury in refusing to decree a specific performance.” 
The Court qualified the request by adding, “If such as to 
induce the jury to suspect imposition or fraud; when the con- 
tract is between father and son, that fact may be considered 
for what it is worth, in connection with the amount of con- 
sideration, and all the other facts and circumstances to enable 
you to determine whether this contract was fairly and bona 
fide made and obtained, if made at all.” This qualification 
of the request by the Court to charge the jury was error, and 
especially so, in view of the facts of this case, there being no 
evidence of any fraud or imposition practiced upon the com- 
plainant’s intestate. The increased value of land, resulting 
from the altered condition of our people, admonishes us that 
the well established principles which govern Courts of equi- 
ty in decreeing the specific performance of parol contracts 
for the sale of real estate, ought not to be relaxed. In our 
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judgment the evidence disclosed in this record does not es- 
tablish such a parol contract for the sale of the lot of land in 
controversy, as would authorize the Court and jury to decree 
a specific performance of it, according to the well recognized 
principles by which Courts of equity are governed and con- 
trolled in such cases. 

Let the judgment of the Court below be reversed. 


THE SetMA, Rome AnD Datton RarLrRoaD Company, 
plaintiff in error, vs. H. M. Camp, defendant in error. 


‘ 


1. In the assessment of damages to the owners of property, caused by 
the location and use of a railroad, the actual damage resulting directly 
from an invasion of their rights of property by the railroad company, 
is the measure of damages to be rendered. 

2. When a railroad company institutes proceedings, under the provisions 
of their charter, against one as the owner of land, who is in posses- 
sion thereof, for the assessment of damages for taking the land for the 
use of the road, such recognized owner will not be required to prove 
his title to the land at the time of the trial. 


Evidence. Damages. Before Judge Harvey. Floyd 
Superior Court. January Term, 1871. 


This cause is sufficiently reported in the opinion, which 
was delivered from the bench. 


Printup & Foucué, for plaintiff in error. Under the 
company’s charter, the fee of right-of-way passes to it upon 
its paying the damages: Acts of Ala., 1851-2, p. 344; Acts 
of Ga., 1865-6, pp. 207, 210 ; Acts of 1866, p.124. There- 
fore, Camp must show title in himself: 1 Redfield, 270, and 
note, 347 (9;) 5 Wendell, 423, 452; 6 Wis. R., 636. The 
damages are too remote: 1 Redfield, 343; 23 Ga, R., 402; 
28th, 46. 


Wricut & FEATHERSTON, for defendant in error. Dam- 
ages to mill not too remote, for the Act provides remedy for 
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damages “ to Jands or other property through or near which ” 
the road may pass: 56 Penn. St. R., 460; 2 Ad. and Ell., (U. 
S.) 347; 2 B. and S. R., 617; 10 Ire. C. L. R., 46; 51 Maine 
R., 318. Such damages are actionable without the charter : 
R. Code, sees. 2947, 2970, 740, 741, 3196; 1 Redf. on Rail- 
ways, 334. Camp’s title not in issue: 1 Redf. on Railways, 
372. He could recover, notwithstanding his sale of the mill: 
1 Redf. on Railways, 375 (5,) 348 (11;) 17 Ga. R., 40; 15 
Pick R., 206. 


Warner, Chief Justice. 


1. This case came before the Court below on an appeal 
from the assessment of damages, under proceedings instituted 
by the Selma, Rome and Dalton Railroad Company, under 
the provisions of the charter of the company, to ascertain the 
damage done to H. M. Camp, of the county of Floyd, by the 
location of the railroad on his land. On the trial, the jury 


found a verdict for $500. A motion was made for a new 
trial, on the part of the railroad company, which was over- 
ruled, and the company excepted. The evidence is, that five 
acres of land was taken by the company, worth $125; the 
other damage done to his property is proved to have been 
$250, making the entire actual damage sustained $375. It 
is true that the plaintiff states that his mill, which is located 
on another tract, about two hundred yards from the railroad, 
was injured $600, but in what manner the location of the 
road injured it is not stated, except the loss of custom, and 
that it cost him $1,100, and he has sold it for $400. Nelms, 
the miller, testifies, that the custom to the mill decreased 
about one-half after the railroad was built, and that Camp 
sold the mill before the road was finished, but after the grad- 
ing and change of the mill-road. The damage done to the 
mill, for which the plaintiff is entitled to compensation, is 
the actual damage done to his property by the location and 
use of the road, resulting directly from an invasion of his 
property by the railroad company. ° 
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2. If the plaintiff had instituted a suit against the com- 
pany for an invasion of his free-hold estate, then he might 
have been required to prove a title to his land, but as the 
railroad company originated the proceedings against him, as 
the owner of the land, to assess the damages for the right-of- 
way, under their charter, and he being in possession of the 
land, and recognized by the company as the owner thereof, it 
was not incumbent on him to prove his title to the land at 
the trial. In the view which we take of this case, our judg- 
ment is, that the judgment of the Court below should be re- 
versed, unless the plaintiff shall consent to write off from the 
verdict the sum of $125, so as to leave the sum of $375 as 
the amount of the verdict, and in the event he shall consent 
to do so, that the judgment be affirmed for that amount. 

Let the judgment be entered accordingly. 


J. C. Rawttys, plaintiff in error, vs. Mary A. SHrop- 
, SHIRE, defendant in error. 


1, The Statute of Frauds requires that any contract for the sale of lands 
or any interest in or concerning them, must be in writing, signed by 
the party to be charged therewith, or by some person by him lawfully 
authorized ; but the Statute of Frauds does not extend to cases where 
the contract has been fully executed, or where there has been perform- 
ance on one side, accepted by the other, in accordance with the con- 
tract. 

2. Full payment alone accepted by the vendor, if clearly proved with 
reference to the parol contract, will be sufficient part performance to 
justify a Court of equity to decree a specific performance of such parol 
contract for the sale of land. 

8. To allow the vendor of the land or his legal representatives to retain 
the land and the purchase-money paid therefor, as against the vendee 
and those claiming under him, would be a fraud upon the latter which 
a Court of equity will not permit or sanction. 


Ejectment. Equity practice. Before Judge Parrott. 
Floyd Superior Court. July Term, 1872. 
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In the opinion of the Court, delivered from the bench, will 
be found all the facts necessary to an understanding of the 
points decided. 


ALEXANDER & Wricut; SmitH & BRANHAM, and Dun- 
LAP Scort, for plaintiff in error. Parol contract for land, 
executed, will be enforced: Revised Code, secs. 1940, 1941, 
2488, 2152 to 2167 inclusive; 2170, 2813, 2814, 3130 to 
3136 inclusive; 30 Ga. R., 96; 3d, 5. The equity against 
Shropshire and his representatives was perfect: 3 Ga. R., 5; 
12th, 464; 24th, 150; 29th, 17: Cook vs. Duer, decided 5th 
March, 1872. Seven years’ acquiescence binds widow and 
children: Revised Code, section 2166; 32 Ga. R., 80. The 
decree should follow the verdict: Revised Code, secs, 3026, 
3027, 3514, 4154; Borum vs. Thweatt, March 5th, 1872. 


UnpDERWooD & RowEtL; Wricut & FEATHERSTON, for 
defendant. 


Warner, Chief Justice. 


On the 12th day of June, 1869, the heirs-at-law of F. C. 
Shropshire brought an action of ejectment against J. C. Raw- 
lins to recover the possession of a tract of land in the county 
of Floyd, containing twenty-seven and one-half acres, being 
the place whereon F. C. Shropshire formerly resided. The 
plaintiffs are the widow and children of F. C. Shropshire. 
When the case was called for trial the defendants made a mo- 
tion for a continuance, on the ground that they desired to file 
a bill on the equity side of the Court to bring other parties 
before the Court, and set up certain equities against the plain- 
tiff’s right to recover in the action of ejectment, stating to 
the Court the facts which constituted their equitable defense. 
The Court overruled the motion, on the ground that under 
the existing laws of this State new parties could be made, 
and the rights of all could be settled on equitable principles 
in the present action. The defendant then amended his plea, 
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setting forth his equitable grounds for relief, and the Court 
granted an order making Wesley Shropshire, administrator of 
F. C. Shropshire, a party plaintiff, and also making J. P, 
Hults, through whom defendant claimed title, a party de- 
fendant. The cause then proceeded to trial, when the fol- 
lowing facts, in substance, were proved as disclosed by the re- 
cord. In the summer of 1862, F. C. Shropshire, a short time 
before he left home to enter the Confederate service, told the 
witness, Johnson, that he was then preparing to enter the 
service, and needed all the money he then had, but said he 
had put his place (the property in dispute) in the hands of 
Mr. Stevens, for sale, and, so soon as he made sale of it, would 
then be able to pay all his debts ; said he could not pay his 
debts until the property was sold; requested the witness to 
assist Stevens in the sale of it, and if he could find any one 
wishing to purchase to send them to Stevens; said his price 
for the property was $5,000. 

On the 18th of November, 1862, Hults purchased the 
property of Stevens, as the agent of F. C. Shropshire, and 
paid him therefore the sum of $5,000 in cash. The money 
was raised by calling in loans made previous to the war, re- 
ceiving the Confederate money paid for the land from his 
debtors as gold, dollar for dollar. Shropshire was living at 
the time of the purchase of the property, but died shortly 
afterwards, before a deed was executed. Stevens, the agent, 
is also dead. After the sale of the property by Stevens to 
Hults, Mrs. Shropshire, the widow and her children, vaeated 
the premises, and Hults took possession of it under the pur- 
chase from Stevens, as the agent of Shropshire, on the Ist of 
March, 1863, and continued in possession of it until 1866, 
when he sold it to Cleaves for $5,000 cash. Shortly after 
the death of F. C. Shropshire, his father, Wesley Shropshire, 
became the administrator on his estate, and executed a bond 
to make a title to the property in which it is recited: ‘‘Where- 
as, Francis C. Shropshire, in his lifetime, by his agent, J. R. 
Stevens, did sell the place where he resided near Rome, Geor- 
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gia, for the sum of $5,000.” This bond is dated on the 26th 
December, 1862, when all the facts relating to the sale of 
the property may fairly be presumed to have been well known 
to the parties interested. On the 31st of October, 1866, 
Wesley Shropshire, the administrator, made a deed to the 
property to Cleaves by the consent of Hults, who had sold 
the property to Cleaves. In this deed it is recited that, 
“Whereas, Francis C. Shropshire did, in his lifetime, by his 
agent, J. R. Stevens, sell his residence near Rome, and the 
lands thereuato belonging, being about twenty-seven and a 
half acres of land, and did then depart this life intestate 
without executing title thereto, and afterwards the said 
Cleaves did pay me, the administrator of the said Francis 
C. Shropshire, the purchase money to-wit, $5,000, which I 
was enabled to apply to the payment of the debts of said 
estate.” 

This deed was written by Judge Wright, the father of 
Mrs. Shropshire and the grandfather of her children, who 
are the plaintiffs in the ejectment suit, and was executed by 
the paternal grandfather of the children. Hults swears that 
the deed was prepared by Judge Wright and handed to him 
by Judge Wright, who assured him the deed was good and 
conveyed a perfect title to Cleaves. Judge Wright, who was 
examined as a witness, admits writing the deed, but denies 
telling Hults the title was good. Hults asked him to write 
the deed and paid him for writing it. The reason why the 
deed was made direct to Cleaves instead of to Hults was to 
save stamps. Wesley Shropshire, who was examined as a 
witness, states that Judge Wright advised him to accept the 
money and pay Francis’ debts ; that he has paid all the debts 
with the money except one. In his return to the Court of 
Ordinary, Wesley Shropshire charges himself with the fol- 
lowing receipt: “Received December 26th, 1862, of J. R. 
Stevens, $5,000 in full for the purchase of F. C. Shropshire’s 
house and lands on the Calhoun Road, one and one-fourth 
miles from the city of Rome, Georgia. Wesley Shropshire, 

Vou. xiv. 12. 
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administrator of F’. C. Shropshire, deceased.” The original 
receipt was read in evidence and proved to have been written 
by Judge Wright, (as well as the bond,) who was the legal 
adviser of the administrator. The return also shows the pay- 
ment of debts of F. C. Shropshire to the amount of $4,750. 
No other property belonging to the intestate’s estate except 
the $5,000 mentioned in the receipt to Stevens for the pro- 
ceeds of the sale of the premises in dispute, appears in the re- 
turns of the administrator to the Court of Ordinary. In 
December, 1868, Cleaves sold the property to Rawlins for 
$6,000, who made valuable improvements on it worth $1,200, 
Cleaves was dead at the time of the trial. 

There is other testimony in the record, but the foregoing 
recital embodies the main facts which must control our 
judgment. The jury, after hearing the charge of the Court, 
returned the following verdict: “We, the jury, find for the 
plaintiffs the premises, together with $1,452 for rents ; and 
find for the defendants $5,000 and interest on the same from 
the 18th day of November, 1862, to date, and in addition 
thereto the sum of $1,200, and interest on that amount from 
the 27th day of July, 1864, for improvements, and plain- 
tiffs to pay the costs of suit. This 27th July, 1871. Eben 
Hillyer, foreman.” On this special verdict of the jury the 
Chancellor ordered the following decree to be entered: “It 
is ordered adjudged and decreed by the Court, that the said 
heirs of Francis C. Shropshire do recover of the said J. C. 
Rawlins and his tenants the premises in dispute, and that 
the Clerk do issue the usual writ of possession for said pre- 
mises after the expiration of thirty days from this date, and 
that the rents be set off against the improvements as the value 
of the improvements made by Rawlins, and interest thereon 
just equals the rents. And that John P. Hults do recover 
of Wesley Shropshire, as the administrator of Francis C. 
Shropshire, deceased, the sum of $5,000 principal, and the 
sum of $3,042 07 interest to date; and that the defend- 
-ants recover of plaintiffs the sum of dollars, costs of 
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suit. - August 9th, 1871. J. R. Parrott, Judge, presiding.” 
This decree is excepted to, and also the charge of the Court 
to the jury is excepted to. If we are to consider this case as 
being tried, according to the well established principles which 
govern Courts of equity in enforcing the specific performance 
of parol contracts for the sale of land, then there was mani- 
fest error in the charge of the Court to the jury, but the 
charge of the Court does not appear to have hurt the de- 
fendants, for the jury, notwithstanding the errors in the 
charge of the Court, have returned an equitable verdict. 
The effect of their verdict is the enforcement of the parol 
contract made between Hults and Stevens, as the agent of 
F. C. Shropshire, for the sale of the land. It is true the 
jury, in the exercise of their discretion, have decreed the 
land to the plaintiffs, but they have decreed, at the same 
time, that Hults, or those claiming under him, are entitled 
to be first paid the purchase-money which the ancestor of the 
heirs received for the sale of the land, and which has been 
applied to the payment of his debts. This is a very crafty, 
subtle attempt to appropriate the money for which the land 
sold to the payment of the debts of the intestate, and thus 
protect the property from the payment thereof for the ben- 
efit of the heirs, under the strict forms of law, contrary to 
the principles of equity and good conscience. What equity 
or justice is there in making Shropshire, the administrator, 
pay the $5,000, with the interest thereon, when it has been 
applied by him, in good faith, to the payment of the debts 
of the intestate? The heirs of the intestate were not entitled, 
either in law or equity, to inherit his property until the debts 
due by him were first paid. There can be no doubt, from the 
evidence in the record, and the conduct of the parties inter- 
ested in the sale of this property, that Stevens was the agent 
of F. C. Shropshire to sell it, and that he did sell it during 
the life of Shropshire, and received therefor the sum of 
$5,000 from Hults, the purchaser, which sum of $5,000 
(less Stevens’ commissions) was paid over to his administra- 
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tor and applied by him in payment of the intestate’s debts. 
These are the plain, naked facts of the case. 

It is true, there is no evidence of any written authority 
from F.. C. Shropshire to Stevens to sell the land, and it is 
also true that no deed was made by Shropshire or his agent 
during his life, but his legal representative received the pur- 
chase-money and applied it for the benefit of his estate. How 
stands the equities between the purchaser of the land and 
those claiming title under him, and the heirs of the intes- 
tate? But for the money paid by the purchaser for the land, 
the land would have been taken to pay the intestate’s debts. 
Shall the heirs of the intestate hold and enjoy the land with- 
out paying back to the purchaser of it the amount he paid, 
and which was applied to the payment of the intestate’s 
debts to enable them to enjoy it? Shall the heirs of the in- 
testate have the land and the money paid by the purchaser 
of it without refunding to him the money paid for their ben- 
efit? If their is any equity or justice in that, we are unable 
to see it. If F. C. Shropshire, while in life, had made a 
parol contract with Hults for the sale of the land, and had 
received the consideration therefor, a Court of equity would 
have compelled a specific performance of it. 

Full payment alone accepted by the vendor, if clearly 
proved with reference to the parol contract, will be suffi- 
cient part performance to justify a decree. Code section 
3131. The statute of frauds requires that “Any contract 
for the sale of lands, or any interest in or concerning them, 
must be in writing, signed by the party to be charged there- 
with, or by some person by him lawfully authorized.” But 
the Statute of Frauds does not extend to cases where the con- 
tract has been fully executed, or where there has been per- 
formance on one side, accepted by the other, in accordance 
with the contract: Code, sections 1940, 1941. The parol 
contract in this case for the sale of the land was made by 
Shropshire through his agent, Stevens; the purchase-money 
for the land was paid by Hults and accepted by Shropshire’s 
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agent for him. There was a performance on one side and 
an acceptance by the other, in accordance with the contract, 
and it would be a fraud on Hults, and those claiming under 
him, not to compel a specific performance of the contract 
which the jury, by their verdict, have done in this case. 
The verdict of the jury is in accordance with the well es- 
tablished principles by which Courts of equity are governed, 
in decreeing the specific performance of parol contracts 
within the Statute of Frauds. We, therefore, affirm the ver- 
dict of the jury, and reverse the decree made by the Chan- 
cellor upon that verdict, and award the following judgment 
in this case. 

It is considered, ordered and adjudged by the Court that 
the special verdict rendered in this case be affirmed, and 
that the decree made thereon, signed by the Chancellor, as 
set forth in the record, be reversed, vacated and set aside, 
and that the Chancellor do make and sign the following de- 
cree upon said verdict: The jury in the above stated case, 
after hearing the evidence submitted to them under the plead- 
ing set forth in the record, returned the following special 
verdict: “We, the jury, find for the plaintiffs the premises, 
together with $1,452 for rents ; and find for the defendants 
$5,000 and interest on the same from the 18th of November, 
1862, to date; and in addition thereto, the sum of $1,200, 
and interest on that amount from the 27th of July, 1868, 
for improvements, and plaintiffs to pay the cost of suit. 
This 27th July, 1871. Eben Hillyer, foreman.” 

It is therefore ordered and decreed by the Court, that the 
plaintiffs do have and recover the premises described in the 
record on the payment of the sum of $5,000, with interest 
on the same from the 18th day of November, 1862, up to the 
27th day of July, 1871, to the defendants within sixty days 
after the date of this decree; and that the sum of $1,200, 
together with the interest on that amount from the 27th day 
of July, 1868, up to the 27th day of July, 1871, for im- 
provements, be set-off against the sum of $1,450 found for 
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the plaintiffs for rents, and that the plaintiffs do pay the 
costs of suit to be taxed as required by law. 


JosEPH HumpHreys, plaintiff in error; vs. THE STATE OF 
GEorRGIA, defendant in error. 


1, When upon a review of the evidence and the entire record of the trial 
of the case, there is no material error which could have produced a 
different result, a new trial will not be granted, especially where the 
verdict is sustained by the evidence. 

2. The law of insanity, as laid down in Choice vs. The State, 31st Geor- 
gia Reports, pages 472, 475, 477 and 478, affirmed. (R.) 

8. The verdict was not set aside, though there was an error in the charge 
of the Court. (R.) 


Criminal Law. Insanity. Before Judge Parrott. Bar- 
tow Superior Court. March Adjourned Term, 1871. 


Joseph Humphreys was indicted for murdering William 
Humphreys, in June, 1871, by shooting him with agun. The 
evidence for the State showed the following facts: Joseph 
Humphreys married the daughter of one Burgess, and by her 
had said William Humphreys. ‘They were poor and lived 
all in one room of a house, About fifty yards from this 
house lived Mr. Kitchens, and near by another family. In 
the last mentioned family was a sick child, and for a week 
before the killing Mrs. Humphreys and Kitchens had been 
sitting up with this child, but not sitting up together. Kitch- 
ens frequently visited at Burgess’ but never stayed all 
night till on the night of the killing. On that night Bur- 
gess and his wife, Kitchens, Mrs. Humphreys and William, 
then eleven years old, all slept on the floor of said room. 
Burgess was near the window, Kitchens under the table, and 
Mrs. Humphreys next to the wall, on the opposite side from 
Burgess, and about eight feet from Kitchens, and at her feet 
was William. Where Joseph Humphreys was during the 
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night does not appear. He saw a man standing in the door 
of the house the evening before, and the man ran up as if he 
would shoot him, but upon seeing who it was, ran away. 
About daylight Mrs. Burgess got up and threw open the 
window to throw out some water. Burgess was awake, the 
others asleep. Joseph Humphreys, as the window was thrown 
open, poked an army musket in and shot it; the load lodged 
in the back of William, who cried out that his father had 
shot his back all to pieces. Joseph dropped that gun and 
picked up another, and fired it into the room, but did not hit 
any one with it. The window was about waist high. Kitch- 
ens was so soundly asleep that the firing did not wake him. 
Joseph ran and was caught. His son, William, died in about 
three hours. It was also shown that about six months before 
this, Humphreys had said his wife was unfaithful to him, and 
that Mrs. Burgess was encouraging her in it, and that he 
would kill them all, and that he did try to kill her with a 
knife and an axe. 

The defense undertook to show that he was insane from 
jealousy of his wife. Several witness testified that he was 
very weak minded, and had no education ; one said he thought 
him crazy, and several said he had not as much sense as most 
boys of ten years of age have. They also testified that he 
had frequently charged his wife with infidelity to him, de- 
tailed to them circumstances of suspicion which led him to 
believe that she had been improperly intimate with one Jones, 
where he, Humphreys, formerly lived, and certain cireum- 
stances which made him conclude that she was unfaithful to 
him yet. But there was no evidence of any improper con- 
duct on her part. 

In rebuttal, many witnesses who had known Humphreys 
for many years, testified that while he was not bright, he 
could attend to ordinary work intelligently, and they be- 
lieved him to be sound in mind, at least sufficiently so to 
know right from wrong. Among these was a physician, who 
examined him in jail and pronounced him sane. 
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In charging the jury the Court read from Choice vs. The 
State, 31 Georgia Reports, page 472, as follows: “ These are 
the rules for determining the question of insanity, and the q»- 
gree and nature of irresponsibility to the law. The law pre- 
sumes every man of sound mind till the contrary appears. The 
burden of proof is on the defendant, that, at the time, of the 
commission of the act, he was not of sound mind, and it 
ought to be made to appear to a reasonable certainty to your 
satisfaction, that at the time of the commission of the act, 
the party did not know the nature and quality of the act, or 
if he did, did not know that the act was wrong; and it de- 
volves upon you to decide whether the defendant has, by 
proof, rebutted this legal’ presumption of sanity. If, after 
mature deliberation, you are satisfied beyond a doubt that the 
prisoner is guilty, you will find him so; if not, you will find 
him not guilty.” 

Reading from the same case from pages 475, 477 and 478, 
he further charged as follows: “ If a man has capacity and 
reason sufficieut to enable him to distinguish right and wrong 
as to the particular act in question; if he has knowledge and 
consciousness that the act he is doing is wrong, and will deserve 
punishment, he is, in the eye of the law, of sound mind and 
memory, and therefore criminally responsible for his acts.” 

Question 1. What is the law respecting alleged crimes com- 
mitted by persons afflicted with insane delusions with refer- 
ence to one or more particular subjects or persons ; as for in- 
stance, when at the time of the commission of the alleged 
crime, the accused knew he was acting contrary to law, but 
did the act complained of with the view and under the in- 
fluence of some insane delusion of redressing or avenging 
some supposed grevance or injury, or of procuring some sup- 
posed public benefit? 

Answer. The opinion of the Judges was, that notwithstand- 
ing the party committed a wrong act while laboring under 
the idea that he was redresing a supposed grievance or injury, 
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or under the impression of obtaining some private or public 
benefit, he was liable to punishment. 

Question 2. What are the proper questions to be submit- 
ted to the jury, when a person alleged to be afflicted with in- 
sane delusions respecting one or more particular subjects or 
persons, is charged with the commission of a crime, murder 
for example, and insanity is set up as a defense ? 

Answer. Before a plea of insanity should be allowed un- 
doubted evidence ought to be adduced that the accused was of 
diseased mind, and that at the time he committed the act he 
was not conscious of right and wrong. Every person was 
supposed to know what the law was, and therefore nothing 
could justify a wrong act except it was clearly proved that 
the party did not know right from wrong. 

Question 3. If a person under an insane delusion as to ex- 
isting facts, commits an offense in consequence thereof, is he 
thereby excused ? 

Answer. If the delusion was only partial, the party ac- 
cused was equally liable with a person of sound mind. If 
the accused killed another in self-defense he would be en- 
titled to an aquittal; but if the crime were committed for 
any supposed injury he would be liable to the punishment 
awarded by the laws to crimes, 

The Court also read to the jury section 4259 of the Re- 
vised Code, as to voluntary manslaughter and said: “ Does 
the evidence show that there was some actual assault upon 
Joseph Humphries, or an attempt by William Humphries, 
the person killed, to commit a serious personal injury upon 
the person of Joseph Humphries, or did he commit any other 
offense or do any act equivalent to an assault, to justify the 
excitement of passion, and to exclude all idea of deliberation 
or malice, either express or implied ?” 

The jury found the prisoner guilty. His counsel moved 
for a new trial because the verdict was against the weight of 
the evidence, etc., and because the Court erred in each section 
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of said charge. The Court refused a new trial and that is 
assigned as error. 


W. H. Dasyey; R. W. Murray; J. C. Bronson, for 
plaintiff in error. 


C. E. Broy es; Solicitor General, by I. E. Saumare, for 
the State. 


WARNER, Chief Justice. 


The defendant was indicted for the crime of murder, and 
found guilty by the jury. A motion was made for a new 
trial, which was overruled by the Court, and the defendant 
excepted. There was no error in the charge of the Court in 
relation to the insanity of the defendant, according to the 
repeated rulings of this Court. In our judgment, the weight 
of the evidence contained in the record was in favor of the 
sanity of the defendant. 

Although there may have been error in the charge of the 
Court as to the assault of the deceased upon the defendant 
(there being no evidence of any such assault), still, that error 
would not be sufficient to set aside the verdict in view of the 
facts of the case. The theory of the defendant’s counsel is, 
that the defendant was jealous of his wife, and, knowing that 
Kitchens was in the house of his father-in-law where his 
wife was staying, intended to shoot him, and by mistake, 
shot his son, and was therefore guilty of manslaughter only; 
that he acted from a sudden impulse of passion, arising from 
jealousy of his wife. There is no evidence of any improper 
intimacy between Kitchens and the defendant’s wife at any 
time, which would authorize the defendant to be jealous of 
him. The family were all sleeping on the floor in the only 
room of the house (being poor people), when the defendant, 
about day-light, pointed his gun through the window and 
shot his son, who was covered with a quilt. It is true Kitch- 
ens was there also, sleeping on the floor with the rest of the 
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family of Burgess, six or eight feet from defendant’s wife—her 
father, mother and son being in the same room. After re- 
viewing the evidence in this case, and the charge of the 
Court to the jury, our judgment is, that there is no error in 
the record which will authorize this Court to interfere and 
set aside their verdict. 

Let the judgment of the Court below be affirmed. 


CaLEB KING, executor, plaintiff in error, vs. Joun M. 
Ke et al., defendants in error. 


A bill in equity may be amended when the remittitur from this Court is 
about to be made the judgment of the Court below, and before it is 
entered on the minutes of that Court. 


Res adjudicata, Equity practice. Amendments. Before 


Judge Parrott. Gordon Superior Court. April Term, 
1871. 


The children of Jonas King, deceased, filed a bill against 
Caleb King, as executor of their grand-father, Jonathan King, 
to recover from him their father’s share in said Jonathan’s 
estate, without averring when their father died. The bill 
was demurred to for want of equity, and the demurrer was 
sustained and the bill was dismissed. At January Term, 
1871, this Court affirmed the judgment upon the ground that 
complainants had no right to the relief prayed for, unless 
their father died during the life of their grand-father. 

At April Term, 1871, of said Superior Court, before the 
remittitur from this Court had been filed, they moved to 
amend said bill by averring the date of their father’s death, 
so as to show that he died during their grand-father’s life- 
time. Caleb King’s counsel objected, upon the ground that 
until the remittitur was filed there was no cause pending in 
the Superior Court to amend, and that when said remittitur 
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should be so entered and made the judgment of the Court, 
the bill would be finally dismissed. The Court allowed the 
amendment of the bill and thus kept it in Court. This is 
assigned as error. 


Unverwoop & Rowe. by R. Foucue, for plaintiffs in 
error, ; 


A. R. Wricut, by FEATHERSTON, for defendants. 


Warner, Chief Justice. 


In this case, there was a general demurrer to the complain- 
ants’ bill for want of equity, which demurrer was sustained 
by the Court. The case was brought up to this Court and 
the judgment of the Court below was affirmed: See King vs, 
King, 42 Georgia Reports, 512. When the remittitur from 
this Court was about to be made the judgment of the Court 
below, and before it was made, the counsel for the complain- 
ants made a motion to amend their original bill, and to make 
such a case as would give to the Court jurisdiction. The 
amendment was allowed by the Court, and the defendant ex- 
cepted. If this was an original question before this Court, 
I should hold that when a general demurrer had been filed 
to a bill for want of equity, and that demurrer had been 
sustained by the Court below and affirmed by the judgment 
of this Court, without any directions as to the amendment of 
it, the bill would be out of Court and could not be amended 
so as to keep it in Court, when the judgment of this Court 
was about to be made the judgment of the Court below; but 
the case of Sullivan, Cabot & Company vs. The Rome Rail- 
road Company, 28 Georgia, 29; and the case of Cothran vs. 
Scanian, 34 Georgia Reports, 555, decide that an amendment 
may be made at that stage of the case, and, upon the author- 
ity of these two cases, we affirm the judgment of the Court 
below. 

Judgment affirmed. 
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Wit1aM T. Russet, plaintiff in error, vs. WitL1aM F, 
McCarty et al., defendants in error. 

Duress which will avoid a contract must consist of threats of bodily or 

other harm, or other means amounting to coercion, or tending to co- 


erce the will of another, and actually inducing him to do an act con- 
trary to his free will. 


Contracts. Duress. Before Judge Harvey. Whitfield 
Superior Court. October Term, 1871. 


The facts of this cause are sufficiently full in the opinion 
of the Court, delivered from the bench. 


McCutcHen & SHUMATE, for plaintiff in error. 
J. A. R. Hanks, for defendant. 


Warner, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendants on a promissory note for $113, payable to the plain- 
tiff. The defendants alleged in their plea that the note was 
executed under duress, On the trial the jury found a ver- 
dict for the defendants. A motion was made for a new trial 
on several grounds specified in the record, which was over- 
ruled by the Court, and the plaintiff excepted. The evidence 
shows that in the fall of 1864 McCarty, the principal maker 
of the note, was in the Confederate service in Tennessee, that 
he was one of a squad of ten men who were surprised by the 
Federal army and lost their horses, that Captain Abbott, who 
was in command of the squad, advised them to mount them- 
selves as best they could, that he took a horse from the stable 
of one Wommack, and rode him off. After the surrender, in 
1865, he was told by one Cook that Wammack had threat- 
ened to prosecute him for taking his horse, when he gave his 
note to Wammack for the horse rather than be prosecuted. 
Wommack traded the note to Russell, the plaintiff, for cat- 
tle, in December, 1867. Plaintiff presented the note to Mc- 
Carty, in January or February, 1868, in this State, where he 
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resided, for payment, who said he was sorry plaintiff had 
traded for the note, had not intended to pay Wommack who 
lived in Tennessee, but as plaintiff could collect the note in 
this State, if he would give him a few months’ time he would 
give him a new note, with security, which was done, and that 
is the note now sued on. 

Duress which will avoid a contract must consist of threats 
of bodily or other harm, or other means amounting to or 
tending to coerce the will of another, and actually inducing 
him to do an act contrary to his free will: Code, 2595. The 
evidence contained in this record is not sufficient, in law, to 
avoid the payment of the note on the ground of duress. 

Let the judgment of the Court below be reversed. 


GILEs JACKSON, plaintiff in error, vs. THE STATE OF GEOR- 
GIA, defendant in error. 


(By Two supGes.)--1. When, on a trial for murder, it appeared that de- 
ceased had threatened prisoner’s life, whereupon prisoner left the field 
where the quarrel took place, returned in about twenty minutes and 
said if deceased was going to whip him, he was now ready for him, and 
deceased advanced upon him, pistol in hand, upon which prisoner shot 
and killed deceased, and the jury returned a verdict of voluntary man- 
slaughter, this Court will not disturb the verdict. 

2. Provocation by threats will, in no case, be sufficient to free the person 
killing from the crime of murder or from manslaughter, if the circum- 
stances reduce the homicide to that grade. 

8. Where counsel for prisoner consents that the jury may return their 
verdict to the Clerk, it implies a consent that they may disperse after 
having done so; and if the verdict so returned is one for ‘* manslaugh- 
ter,’’ not specifying the grade, it is not error in the Court to order the 
jury to reassemble and change their verdict to either voluntary or in- 
voluntary manslaughter (and the jury do change it to voluntary man- 
slaughter,) unless the prisoner can show that one or more of the jury 
have been tampered with or that his case has been otherwise prejudiced 
by reason of the dispersing of the jury. 

4, The finding in this case is not contrary to the evidence. 20th Febru- 
ary, 1872, 





ATLANTA, JANUARY TERM, 1872. 199 


Jackson vs. The State of Georgia. 


Criminal Law. Before Judge Strozier. Dougherty Su- 
perior Court. December Term, 1871. 


Jackson and Horne had a quarrel in the field. When they 
were quarrelling, Horne advanced upon him with a_ pistol 
and threatened to kill him. When Jackson got to the end 
of his row, he went to the house and got his pistol and re- 
turned in about twenty minutes. He notified Horne that if 
he. intended whipping him he was ready. Horne again 
threatened to kill him, and advanced upon him, pistol in 
hand, and Jackson fired and killed him instantly. 

The Court charged the jury that no threats by Horne 
against Jackson “‘ would excuse prisoner from the offensé of 
murder or manslaughter.” When the Court adjourned, coun- 
sel consented that when the jury agreed upon a verdict they 
might hand it to the Clerk. They found a verdict for “man- 
slaughter,” handed it to the Clerk and dispersed. When the 
Court reassembled and learned this, he ordered the jury to 
reassemble and specify what’ kind of manslaughter they meant. 
They reassembled and returned a verdict of voluntary man- 
slaughter. 

Defendant’s counsel moved for a new trial upon the grounds 
that the verdict was contrary to the evidence; that said 
charge was wrong, and that said direction to the jury was 
illegal, The new trial was refused, and that is assigned as 
error. ¢ 


G. J. Wrieut, for plaintiff in error. 


No appearance for the State. 
MonTGOMERY, Judge, 


1. The facts of this case show a deliberate intention on the 
part of the prisoner to fight the deceased on account of a pre- 
vious threat, made some twenty minutes before by the de- 
ceased against the life of the prisoner. His remark that if 
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deceased was going to whip him he was ready for him now, 
coupled with the firing of the fatal shot immediately after- 
wards, on the prompt acceptance by deceased of the challenge 
thus thrown out, fully justified the jury in their finding, and 
the prisoner is fortunate in having escaped the severer pen- 
alty prescribed by the Revised Code, section 4445, 

2. The obvious meaning of section 4259 of the Code, which 
provides that, “provocation by words, threats, menances or 
contemptuous gestures, shall in no case be sufficient to free 
the person killing from the guilt and crime of murder,” is 
that homicide shall not, by such means be reduced below 
murder; and not an implication, that while such provocation, 
etc., shall not free the person killing from the guilt and crime 
of murder, it may free him from the crime of voluntary man- 
slaughter. Hence we find no error in the charge of the Court. 

3. A consent on the part of counsel for prisoner that the 
jury may return their verdict to the Clerk, implies a consent 
that they may disperse after having done so ; and if their ver- 
dict is for “ manslaughter,” not specifying the grade, it is not 
error in the Court to reassemble them, and submit the ver- 
dict to them again in order that they may specify the grade 
of manslaughter, unless the prisoner can show that his case 
has in some way been prejudiced by reason of the dispersion. 
The case is different from misconduct on the part of the jury 
pending the trial ; that would throw the onus on the State of 
proving that the prisoner’s case has not been prejudiced there- 
by. The verdict is sustained by the evidence. 

Judgment affirmed. 
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JAMES SEYMOUR, plaintiff in error, vs. HENRY Morean, 

defendant in error. 

(By Two supces.)—1. Equity will not interfere to restrain a trespass, 
unless it affirmatively appears that the damage will be irreparable, or, 
from the insolvency of the trespasser, or other cause, the remedy at 
law is incomplete. 

2. A sheriff has no authority to. put a purchaser of real estate, at a 
sheriff’s sale, in possession, if to do so it is necessary to turn out a 
purchaser, from the defendant in execution whose title is anterior to 
the date of the judgment, even though it be true that, for some rea- 
son, the judgment was a lien anterior to its date, so that the purcha- 
ser gets a good title. 20th February, 1872. 


Equity. Trespass. Purchasers at sheriffs’ sales. Before 
Judge Srrozier. Dougherty Superior Court. December, 
1871. 


Seymour’s bill against Morgan made this case: On the 
31st of December, 1863, N. W. Collier sold to Ross a cer- 
tain lot in Albany, and Ross sold it to Seymour, on the 5th 
of November, 1864, and Seymour continuously thereafter 
held quiet possession thereof. Wimberly held a fi. fa. 
against Collier, and had said lot levied upon. The sheriff 
did not describe the lot fully ; gave no notice thereof to Sey- 
mour or his tenants, and sold the same at sheriff’s sale to 
Henry Morgan for the inadequate price of $100. This fi. 
fa. was levied on the 3d of April, 1869, by Brown, deputy 
sheriff, and Seymour’s agent claimed the property, and thus 
stopped the sale; but these claim papers were lost, and the 
sheriff sold the property in 1871, and threatens to put Mor- 
gan in possession. Besides, this fi. fa. was founded upon a 
contract made prior to June, 1865, and was therefore sub- 
ject to be scaled. And this sale occurred, though no affida- 
vit of the payment of taxes was filled as required by the 
Relief Act of 1870. Besides, he had had possession of said 
property for four years prior to said levy, and therefore the 
property was relieved from the lien. Again, after said levy 
was made, Morgan, who was Wimberly’s attorney, ordered 

Von. xtv. 13. 
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Brown not to advertise and sell said property, and this was, 
in law, a dismissal of said levy. He prayed that the sheriff 
be enjoined from putting Morgan in possession. Injunction 
was temporarily granted. 

Morgan answered as follows: Wimberly obtained said 
judgment as trustee for certain persons who were minors at 
the date of the judgment, and therefore the Relief Acts as to 
affidavits, ete., did not apply. This judgment was obtained in 
1861; was appealed from, and the appeal was dismissed in 
1866. He ordered the levy madeas plaintiff’s attorney. No 
claim was filed, but the sale did not occur, because it was pre- 
vented by a bill in equity by one Cargile vs. Crawford. As 
soon as this cause was disposed of by the Supreme Court the 
fi. fa. was turned loose, and he ordered the sheriff to proceed 
on said levy. The sheriff did proceed, and he bought the 
property fairly at sheriff’s sale without notice of any diffi- 
culty in the premises. He charged that Seymour did have 
notice of the levy, and that it fully described the property. 
Upon the coming in of this answer he resisted the extension 
of said injunction. At the hearing, Seymour’s agent swore 
that he had filed a claim against said levy of April, 1869; 
but the sheriff made affidavit that that claim was to other 
property of Seymour’s, levied on by other fi. fas., and the 
sheriff also swore that he gave said agent notice of said in- 
tended sale, but he admitted that no notice was given at thé 
time of the levy, saying he did not give it because no one 
was then in possession. It further appeared that when the 
sheriff was about to sell said land, it was announced by Sey- 
mour’s friends that the land was his, and*that whoever bought 
it would buy a law-suit ; that Morgan told the sheriff to go 
on and bid off the property. 

The Judge refused to continue the injunction, upon the 
ground that the equity of the bill was sworn off. That is 
assigned as error. 


Vason & Davis, by CLark & Goss, for plaintiff in error. 
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H. Moran, by S. B. Spencer, for defendant. 


McCay, Judge. 


We affirm the judgment in the case, on the sole ground 
that the complainant has not made out a case for equitable 
jurisdiction. He has a good remedy at law, and equity will 
not interfere. At common law a purchaser of real estate 
only gets the defendant’s title. The sheriff was not author- 
ized to put him in possession, as our Code, section 3601, 
only authorizes the sheriff to turn out the defendant, his heirs 
or their tenants, or assignees since the judgment. It appears 
plainly in this bill, that the present owners of this land, though 
they are assignees of the defendant, are not assignees since 
the judgment, and the sheriff has no right to turn them out 
by notice of the sale. If he does so he is a trespasser, and 
every remedy will lie against him and those he puts in pos- 
sesssion that will lie against any other trespasser. 

It would be giving very extraordinary power to a sheriff’s 
sale to say that the sheriff might put the purchaser in posses- 
ston by turning out all who cannot set up a good title against 
the sale. It would be a very short way to change the posses- 
sion in case of a dispute about the title. The statute is the rule. 
The sheriff may turn out the defendant, his tenants and his 
assignees, since the judgment ; further than this he cannot go. 
The fact that the lien of this judgment dates back does not 
help the case. One duying land after a judgment against the 
owner which has been vacated by an appeal, buys it with 
notice and subject to the final judgment, but he is no more 
a purchaser after the judgment than one who buys with notice 
of the vendor’s lien or with notice of any other fact which 
will make the land subject to a judgment against his vendor. 

What may be the real rights of these parties, is not now 
before us, and we give no opinion on the subject. We there- 
fore simply say, that under the facts as they are stated, 
Seymour does not stand as an assignee of the defendant in 
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the fi. fa. after the judgment, and cannot be turned out of 
possession by the sheriff in the summary way proposed, even 
though the purchaser at the sale may prove to have the su- 
perior title. 

Judgment affirmed. 


Epwarp 8. Row.anp, plaintiff in error, vs. IsAAc CoLE- 
MAN et al., defendant in error. 


(By two supGes.) An assignment by one, insolvent at the time, to one 
creditor, to the exclusion of others, and providing for a return of the 
surplus, after paying the debt to the assessor, is not, since the Act of 
1866, in this State, fraudulent upon its face as to other creditors, and 
a bill alleging no other facts, but merely charging that the said assign- 
ment was intended to defraud and delay another creditor, but stating 
no other facts indicating fraud, is demurrable for want of equity. 5th 
March, 1872. 


Assignment. Equity pleading. Before Judge JoHnson, 
Muscogee Superior Court. May Term, 1871. 


Rowland, by bill, sought to set aside an assignment made 
by Coleman and wife to Ransom & Company, averring that 
said assigament was “made reserving a certain surplus to 
Coleman, and with the intent to delay and defraud” Row- 
land—said Ransom & Company knowing such was the ob- 
ject thereof. He averred that this assignment was made 
pending his suit against Coleman, in which he subsequently 
had a judgment which is unpaid. The bill was dismissed 
upon demurrer, and that is assigned as error. 


L. T. Down1na@, for plaintiff in error. 


CuapPELL & RussELL; Farrow & Tuomas, for defend- 
ants. 
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McCay, Judge. 


Our Act of 1865, 1866, authorizes a debtor in failing cir- 
cumstances to prefer one ereditor to another, in an assign- 
ment; and so this Court decided in the case of Embry vs. 
Fishcheser, 38 Georgia Reports, 245. And if this be done, 
bona fide, it does not make the assignment void, if there be 
more assigned than will pay the debt. The fact that there 
may be a surplus in the hands of the assignee, after paying 
the debt, is not of itself sufficient to make the assignment 
fraudulent, if the assignment be bona fide: 27 Georgia Re- 
ports, 385; 18 Georgia Reports, 668; 7 Georgia Reports, 
275; 1 Georgia Reports, 176. 

This bill sets up no fact inconsistent with these principles, 
as attendant upon this assignment. ‘True, there is a general 
charge that the intent was to defraud, but it is well settled 
that mere general allegations imputing motives of fraud are 
not sufficient in any case. There must be facts stated which 
the Court may see are inconsistent with a fair and bona fide 
intent. 

Judgment affirmed. 


Henry C. GREEN, administrator, plaintiff in error, vs. W. 
T. ALLEN ef al., defendants in error. 


(By two supGes.)—1. When an estate is largely insolvent, and there 
are many creditors of equal degree, fifteen of whom have sued at law, 
and there are others who have not sued, the administrator may file a 
bill in equity to marshal the assets, and to compel the creditors to 
come and prove their débts, and not harrass the administrator with 
numerous suits. But he cannot join in such bill creditors of higher 
dignity, whose claims are undisputed ; especially if they be judgments, 
at the death of the testator. 

2. In this State a creditor cannot get a preferred lien on the assets of 
an estate as against other creditors of equal degree by getting the 
first judgment against the administrator. 5th March, 1872, 
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Administrators and Executors. Marshaling Assets. Dis- 
tribution of Estates. Liens. Befure Judge JoHNson. Tal- 
bot Superior Court. September Term, 1871. 


The bill in this case contained the following averments : 
Mahone is administrator de bonis non of Thomas Green, de- 
ceased, succeeding Marshall, administrator, resigned. But 
for the emancipation of intestate’s slaves, by the late war, the 
assets of the estate would be ample to pay its debts, but now 
the assets are wholly inadequate. There are some.of the de- 
mands in judgment, and others are sued upon and will go to 
judgment at the next term of said Court. Some are not yet 
sued upon, waiting the result of this bill to marshal the as- 
sets. The costs of Court, if these cases proceed, will eat up 
a large part of the assets. It prayed injunction, and that 
all the creditors come in and have their demands adjusted, 
and the assets marshaled and paid according to equity. In 
1867 Judge Worrell granted the injunction. 

So the cause stood till September Term 1871. Then came 
Henry C. Green and amended the bill as follows: In April, 
1871, Mahone was removed from said administration, and 
said Henry C. Green was appointed administrator de bonis 
non. Mahone delivered to him the assets of the estate in 
his hands, consisting of choses in action fully described. 
Mahone owes the estate about $1,200, but he and his secu- 
rities on his bond are insolvent. Henry C. Green has re- 
duced said choses in action, as far as available, to cash, mak- 
ing $2,729 82. During Mahone’s administration he sold 
all the lands of said intestate except certain specified inter- 
ests in Jands, which may swell the assets to $5,000. In part 
of this land the minor children have’ applied for a home- 
stead, which application is pending. 

There are judgments against the estate amounting to 
$2,C00, and other demands amounting to $14,000, all fully 
described and in suit. All of these are founded upon debts 
contracted prior to June, 1865, and are, therefore, subject to 
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the Relief Act of 1870. Some of the plaintiffs have filed 
affidavits as to payment of taxes as required by said Act. 
Others have filed affidavits as to partial payment of taxes. 
And others have filed none. The judgment creditors claim 
that they should be paid in full, while the heirs and other 
creditors, say said judgments should be, at least, scaled un- 
der the Relief Acts. What judgments can be recovered in 
the pending suits is as yet unknown. He cannot administer 
said assets without risk to himself and his bondsmen, unless 
it be done under the direction of the Court of Chancery. 
Wherefore he reiterates the prayer of the original bill. This 
bill was dismissed upon demurrer. That is assigned as error. 


W. A. Litre, for plaintiff in error. 


M. BetHunE; Wituis & WiLuIis; J. M. Matuews; E. 
H. Worri.t, for defendants. 


McCay, Judge. 


We think this bill not demurrable. It shews, as it seems 
to us, a strong case of danger to the administrator if he be 
left to his legal defense by plea alone. Under our statute, 
debts have their dignity fixed at the death of the intestate. 
The administrator has no right to pay one creditor of equal 
dignity to the detriment of another, nor can one creditor, in 
case of a deficiency of assets, get the preference of another by 
getting a prior judgment: Code, 2494. 

At common law, the administrator might select among 
creditors of equal degree, and one of them might get a pri- 
ority over the others by getting a judgment: Williams on 
Executors, 886, 894. 

The plea of plene administravit, or plene administravit 
preter, at common law, was that the administrator had paid 
other debts of equal dignity, or that they had been reduced 
to judgment and were thus of higher dignity: Williams on 
Executors, 1667, 1670. 
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But under our law, the executor must take the risk. Even 
if he plead outstanding debts of equal dignity, the truth of 
the plea may be denied, and he has no means of sustaining 
his plea except by showing that such cluims exist; and this 
would not bind the plaintiff. Suppose the administrator 
should fail, in a contest between him and one creditor, to 
show that the claim of another was valid, and judgment 
should go against him for the full amount of the debt of 
the suing creditor. In a subsequent suit by the outstanding 
creditor, this judgment would not protect the administrator. 
So it might happen that, in such a plea, the administrator 
might show outstanding debts, and the suing creditor might 
only get a judgment for a portion of his debt; and yet the 
administrator might afterwards successfully defend against 
an outstanding debt. 

Where there is a bona fide dispute among the creditors as 
to the rightfulness of their claims, we think equity has juris- 
diction to compel them all to come in and settle the dispute, 
so that the administrator may not be compelled to take the 
risks we have indicated. 

Judgment reversed. 


JoHun A. Smita, plaintiff in error, vs. Nancy Hupson, de- 
fendant in error. 


(By two supGes.)—1. A purchaser of land cannot plead an outstanding 
title, adverse to that of his vendor, so long as his possession is undis- 
turbed, unless he set up some distinct equity, showing that his remedy 
on the waranty will be inefficient. 

2. The answer of the defendant to the complainant’s bill, to enforce his 
vendor’s lien alledging a breach of warranty, and the insolvency of the 
complainant, there being no claim of solvency in the bill, is not respon- 
sive to the bill; andif there be no other evidence, the jury is not bound 
to notice the statements in the answer as to the solvency of the com- 
plainant. 12th March, 1872. 
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Landlord and tenant. Vendor’s lien, Equity practice, 
Before JudgeGREEN. Henry Superior Court. April Term, 
1871. 


Nancy Hudson averred that certain land was set apart to 
her as dower in her late husband’s estate, that his heirs re- 
linquished to her their remainder interest in the land, and 
then, on the 4th of January, 1855, she sold said land to Smith 
at $1,000, of which he had paid her but $800; that Smith 
was of “questionable solvency ;” and that she made him a 
deed to said land (and he remains in possession ever since) 
without taking security. And she prayed that the land be 
decreed subject to her vendor’s lien for $200 and interest, and 
be sold to pay it. 

Smith denied that he was “of questionable solvency,” and 
that said complainant was insolvent, and admitted all the other 
averments. But he set up that when he bought the land he 
supposed her title was good to all except one-seventh of the 
remainder, and which belonged to the minors of her deceased 
daughter, from whom she had no relinquishment ; that some 
time after said purchase she had told him that she had made 
her will, whereby those minors were never to have any part 
of her estate unless they ratified her sale to Smith; and then 
believing that seventh was protected, he gave her his note 
for the $200 unpaid. But he said that before he paid it he 
found out that the relinquishment of two of the shares which 
she held was by the husbands of two of her daughters, that 
they had never reduced this remainder into possession and 
therefore these said relinquishments did not divest the title 
of their wives; and therefore he refused to pay the $200. 
He also pleaded a set-off against said note. 

On the trial, Mrs. Hudson testified to the averments in her 
bill, that Smith was her son-in-law and knew all about the 
condition of her title when he bought, and that the children 
of said deceased daughters were now all adult and no one had 
ever disturbed Smith in his possession, nor was there proba- 
bility that any one would. Her son also testified that Smith 
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knew all the facts when he made the purchase. Smith testi- 
fied to the facts set up by him, except Mrs. Hudson’s insol- 
vency. The deeds and note were put in evidence. There 
was evidence pro and con., as to her owing him the debt 
pleaded by him as a set-off. Defendant’s counsel requested 
the Court to charge the jury, that if complainant, being ten- 
ant in dower, conveyed or attempted to convey to Smith the 
fee in said land (prior to January, 1863), she forfeited her 
life-estate,and gave the remaindermen a right of entry and 
action ; that if she had but dower in the land and tried to 
sell the fee, her conduct was illegal and fraudulent, and 
equity would not assist her in enforcing her contract of sale, 

He refused so to charge. He charged, among other things, 
that if Smith had proven his set-off it should be allowed 
him. 

The jury found for complainant the full amount of her 
claim, with a lien on the land. Defendant moved for a new 
trial, upon the ground that the Court erred in refusing to 
charge as requested, and because the verdict was contrary to 
said charge and to the law and equity. There was also a 
ground as to newly discovered evidence, but as it related to 
the set-off, it is immaterial. ‘The Court refused a new trial, 
and that is assigned as error. 


S. C. McDanirex and GeorGeE W. Bryay, for plaintiff in 
error. 


GeorGe M. Notan; Dora & NuNNALLY, for defend- 
ant. 


McCay, Judge. 


Nothing is better settled than that the vendee of land, with 
a warrantee of title, cannot plead a want of title in his ven- 
dor so long as he is undisturbed in the possession, unless he 
shows some good reason why his warranty will not protect 
him ; and this for two good reasons: one, that however good 
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the outstanding title may be, still, it may never be enforced ; 
the other, that he has chosen his remedy by taking the war- 
ranty, and he must abide by his own choice. 

We do not feel called upon to decide whether this outstand- 
ing title is paramount or not. The verdict is right under 
the evidence in any event. The complainant filed a bill to 
enforce her vendor’s lien for the purchase-money. The de- 
fendant sets up an outstanding title in the reversioners, and 
that the complainant is insolvent. Very clearly, this last 
defense is not in response to any charges in the bill. It fell 
upon the defendant to prove it. This he utterly failed to do. 
The answer was on this point no evidence, and there was ab- 
solutely no evidence on the point against her solvency. 
Hence, in any view of the case, the verdict is right. There 
is no reason shown by the proof why the warranty is not a 
full protection against the claims the defendant says exist. 

It is apparent, too, that this old lady ought to have her 
money. She has practiced no deception on the defendant. 
He bought with his eyes open. 

Judgment affirmed. 


A. F. Burnerr & Broruer, plaintiffs in error, vs, WIL- 
LIAM Ricu & Company, defendants in error. 


(By two supGes.)—One renting real estate from another cannot deny 
the right of the other to rent, so long as he is not disturbed in the pos- 
session; and this is true, even if a mere renter let to a third person, 
the dissent of the landlord not appearing affirmatively. 12th March, 
1872. 


Landlord and Tenant. Estoppel. Before Judge Hop- 
kINS. Fulton Superior Court. April Term, 1871. 


William Rich & Company sued out a distress-warrant for 
rent against A. F. Burnett & Company. They made affida- 
vit simply that no part of the sum distrained for was due to 
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William Rich & Company. Thereupon, the case was re- 
turned to Court for trial. 

On the trial, plaintiffs put in evidence a promissory note 
for the sum distrained for, signed A. F, Burnett & Company, 
payable to plaintiffs. It did not appear on its face to be for 
rent. One of the plaintiffs testified that his firm had rented 
a store and basement for two years, by written lease, from 
Angier & Gaskill, and after that term was out, held them, 
under the old arrangement, for an indefinite time, and while so 
holding them, rented the basement to defendants for said sum 
and took their said note therefor, and that their term did not 
expire during defendants’ term. Defendants’ counsel moved 
to dismiss the warrant because, from the evidence, plaintiffs 
could not have a distress-warrant for rent against defendants, 


M. J. Cuark, for plaintiffs in error. 
L. E. Bueckiey ; 8. WIEL, for defendants. 


McCay, Judge. 


We thiuk the argument of the plaintiffs in error, though 
very ingenious and elaborate, makes entirely too much of sec- 
tion 2253 of the Revised Code. It is not necessary, as we 
think, in this case to declare exactly how far that section 
changes the common law idea of a tenant. For myself, I 
am inclined to think it was only intended to declare that the 
case there put made a case of the relation of landlord and ten- 
ant, and not to say that the relation existed only in such a 
case. 

The facts of this case show that the defendants in the ac- 
tion, in fact, rented their premises from the plaintiffs ; that they 
went into possession as tenants of the plaintiff. The common 
law rule, as well as our Code, section 2257, is that the ten- 
ant cannot dispute the title of his landlord. It is no reply to 
say that he is no tenant. The reason of the rule is that one 
who goes into possession, under another, shall not be permit- 
ted to deny the character in which he went in. 
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Had the Court, in this case, charged the jury that, if de- 
fendant in fact went into possession, recognizing plaintiff as 
his landlord, he is estopped from denying the relation, would 
not the jury have been bound, under the evidence, to find 
for the plaintiff? In other words, if the defendants rented 
this property of plaintiff, as a landlord, then they are estopped 
from saying he was not a landlord, whatever may be the 
truth of the case. Wedo not say this was not in truth a 
case of landlord and tenant. We think, as we have said, 
{oo much is proposed to be made of section 2253 of the Code, 
but we decide this case on the ground that defendant is 
estopped. 

Judgment affirmed. 


W. P. & F. N. Cutsou, plaintiffs in error, vs. 8. B. Curr- 
TENDEN & Company, defendants in error. 


1. A mortgage of a stock of goods, under section 1944 of Irwin’s Code, 
cannot, by subsequent purchase and addition of new goods to such 
stock, be made to cover an amount greater in value than the origi- 
nal stock mortgaged. 

2. A levy of a mortgage fi. fa. on personal property, more than suffi- 
cient in value to pay it off, is prima facie a satisfaction. The fact that 
a large portion of such property was applied by plaintiff and defend- 
ant in fi. fa., by way of compromise of the claims of other creditors of 
defendant, will not affect the right of contesting creditors or claimant- 
to have the fi. fa. credited, so far as their rights are concerned, with the 
value of all the property levied on. 

. Such contesting creditors and claimants are entitled to have the fi. fa. 
credited with the value of the property at the time of levy. Subse- 
quent depreciation, arising from unskillful handling of the goods (by 
parties other than the contesting creditors or claimants) while under 
the control of the ‘sheriff or plaintiff, should not be deducted from the 
amount to be credited on the fi. fa. 

4. Under the usual issue formed in a claim case, it is not competent 
for the plaintiff in fi. fa. to have an accounting between the claimant 
and the defendant in fi. fa., and to have the verdict so moulded as to 
subject to his debt any amount which might be found in the hands of 
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the claimant, belonging to the defendant, even where such sum may 
have been paid by defendant to claimant, in part payment for an 
amount of goods (a part of which are the subject-matter of contro- 
versy), which had been sold by claimant to defendant, but which sale 
claimant had elected to rescind, because of false representations by 
defendant, at the time of sale ; especially when the claimant on his elec- 
tion to rescind the contract, tendered the money received by him to 
defendant in fi. fa., and which the latter refused. If the plaintiff de- 
sires to have such amount subjected to his execution, he must so frame 
his pleadings as to put the claimant upon notice. 

. False representations made by defendant in fi. fa. to claimant, in refer- 
ence to his pecuniary condition, to induce the claimant to sell him the 
goods in controversy on credit, are admissible, on the trial of the claim 
case, to show the contract of sale void, on account of misrepresenta- 
tion of a material fact. 

. Where claimants were deceived by such misrepresentation, and gave 
credit to the defendant in fi. fa., on the faith of it, that vitiates the 
sale, if they elect so to do. 

. If the defendant in fi. fa. obtained possession of the goods, under 
such circumstances, and added them to a stock of goods already mort- 
gaged, the lien of the mortgage will not attach to such goods to the 
exclusion of the claim of the seller, who elects to rescind the con- 
tract of sale, no new consideration having passed from the mortgagee 
to the mortgagor, at the time of such addition to the mortgaged 
stock. 

. When the question was whether goods belonged to defendant in fi. fa., 
what he said when he bought them, is admissible to show fraud prac- 
ticed by him, though plaintiff in fi. fa. was not present. (R.) 

9. The verdict in this case is not contrary to law, evidence, or the weight 
of evidence. 


Claim. Fraudulent Purchase. Evidence. Mortgage. 
Before Judge Hopkins. Fulton Superior Court. April 
Term, 1871. 


On the 18th of September, 1868, E. H. Muse gave his 
promissory note to Willis P. Chisolm and Fortune N. 
Chisolm, for $12,146 50, due one day thereafter. And, to 
secure it, he mortgaged to them his “ entire stock of dry 
goods, consisting of silks, satins, calicoes, ribbons, bomba- 
zines, poplins, muslins, hats, shoes, boots, bonnets and all 
other articles of merchandise, belonging to and embraced in 
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the stock of dry goods contained in the store-room ” occu- 


pied by kimself, on Whitehall Street, Atlanta, Georgia. 
This mortgage was recorded on the 26th of October, 1868, 
and foreclosed on the 7th of November, 1868, and, on the 
9th of November, 1868, was levied upon the stock of goods 
then in the store. Chittenden & Company claimed certain of 
the goods levied upon, and replevied them, and others did 
the same as to other of said goods. 

On the trial of Chittenden & Company’s claim, counsel for 
the Chisolms introduced their note and mortgage, the proceed- 
ings of foreclosure, the fi. fa. and levy, proved by the levy- 
ing officer that he levied upon the entire stock in said store, 
that they were in Muse’s possession, and worth $18,000 or 
$19,000; that different claimants subsequently took out 
$7,675 18 worth of the goods, some of which were returned. 
Here they rested their cause. Chittenden & Company showed 
that, early in October, 1868, Muse purchased from them, in 
New York, the goods claimed by them, two-thirds on credit, 
for $899 18; that he obtained this credit by having repre- 
sented to Chittenden & Company, that he then had, in At- 
lanta, a stock worth $7,000 ; that he had $2,000 in cash, and 
some other property, and owed but $700 or $800, which was 
balanced by debts due to him; and by representing, in per- 
son, besides, that his stock was worth $10,000, and his life 
was insured for $5,000, and that he had $25,000 in rail- 
road stocks. And they testified that, but for relying upon 
said representations as true, they would not have sold Muse 
the said goods. The Chisolms objected to the statements of 
Muse as evidence against them. They put in evidence the 
receipts of the other claimants, given to the levying officer 
for goods claimed by them. They amounted to $3,683 84 in 
value. They proved how their goods were selected from the 
stock, and without damage to it. It was shown that subse- 
quently other persons, who had sold goods to Muse, at the 
same time, claimed and replevied them, and that the Chis- 
olms settled with some of them, and had the goods taken 
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by them returned to the stock. The Court refused to allow 
the witness to state how much the Chisolms paid in said set- 
tlements. 

Muse, in rebuttal, denied making the statements aforesaid, 
but admitted that he did not tell them of the mortgage; he said 
his stock, when mortgaged, was worth $7,000; when levied on 
was worth $18,000; and, after the various claimants had pulled 
and hauled them about, only $5,000. Another witness tes- 
tified to the damage done to the goods by careless handling, 
and gave evidence to show that Chittenden & Company could 
not indentify their goods. Indeed, Muse testified that they 
took some goods which he did not buy that season. W. P. 
Chisolm testified that he and F. N. Chisolm had, at various 
times, loaned Muse money at one and a half per cent. per 
month to help him along, and held his note therefor; but, 
because one of his commercial notes was protested, they 
took said note and mortgage for his aggregate indebtedness ; 
that they did not know that he was going to New York. 
He testified that, from the sale of the goods by the sheriff, 
they reeeived $6,103 40 on their fi. fa. He proposed to tes- 
tify to the amount paid out by them, in settlement with the 
other claimants, and the damage done to the goods not taken 
away, from careless handling ; but the Court ruled this evi- 
dence out. A witness was introduced, and testified that 
Muse told him he had turned over to the Chisolms certain 
railroad stock, which Muse had denied having said. In re- 
joinder various persons testified that for years they had 
known Muse, and that his character had been above re- 
proach, — 

The Court charged the jury, among other things imma- 
terial here, as follows: If Muse bought the goods claimed 
from Chittenden & Company, in New York, and at the time 
of the purchase made statements to them, or one of them, in 
reference to his ability to pay for the goods which were false, 
and consequently deceived them, and if Chittenden & Com- 
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pany acted upon the faith of those statements, and gave cre- 
dit to Muse, that would vitiate the sale. 

If at the time the purchase was made, Muse was called 
upon by Chittenden & Company to give a statement of his 
financial condition, and he entered upon the statement and 
stated his condition in part, but witheld a material fact as to 
his pecuniary standing, in consequence of which Chittenden 
& Company were mislead, and he kuew it, that would vitiate 
the sale. 

If the goods were purchased in the manner stated and upon 
the false statements and under the circumstances mentioned, 
and were shipped to Atlanta and placed in Muse’s store, and at 
the time no money was advanced by the Cisholms on the 
faith of these goods, the goods are not liable to the mortgage 
fi. fa. The jury found for claimants. 

The Chisolms moved for a new trial upon the grounds 
that the Court erred, Ist, in admitting Muse’s statements in 
New York as evidence, (because the Chisolms were not pres- 
ent); 2d, in refusing to allow proof of the value of the goods 
by showing the amount for which the goods sold. 34d, in 
charging as above. 4th, in refusing to allow evidence of the 
amount paid out by the Chisolms in settling said other claims 
and of the guantum of damage done to the stock from care- 
less handling, and because the verdict was contrary to evidence, 
ete. The Court refused a new trial, and error is assigned on 
said grounds. 


L. J. GARTRELL; Henry Jackson & BroTHen, for plain- 
tiff in error. 


Hit.tver & Broruer for defendants. Fraud vitiates sale: 

1 Paige’s R., 491; 13 Wend. R., 570 ; 23d, 372; 1 Hill’s R., 

302; 21 Barb. R., 586; Kerr on F. and M., 331. The 

mortgage did not cover goods in excess of prime value: 

R. Code, sec. 1914. The fi. fa. was chargeable with value 

of goods levied on and not claimed by Chittenden & Com- 
Vou. xiv. 14, 
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pany: 19 Ga. R., 537; 20th, 210; 6th, 392. If fi. fa. paid 
verdict right: 22 Ga. R., 348; 6th, 515; 7th, 380; 19th, 
537; 20th, 210: 6th, 517. 


MonTGOMERY, Judge. 


The defendant in fi. fa., Muse, mortgaged a stock of goods 
in Atlanta, worth $7,000 to plaintiffs in fi. fa., in Septem- 
ber, 1868. Shortley after, he went to New York, and by false 
representations as to his financial standing, (as the jury must 
have found to justify their verdict under the charge of the 
Court, though Muse swore he made no such statements,) in- 
duced the claimants to sell him some $900 worth of goods, 
for which he paid one-third cash. By this purchase from 
the claimants, and other purchases, the goods in the store 
which contained the mortgaged goods, were increased in value 
to about $18,000 The plaintiffs then foreclosed their mort- 
gage on the stock of goods, and the sheriff levied on the whole 
stock found in the store. 

Claimants put in a claim, identified the goods sold by them 
and replevied. Other claimants did the same as to other por- 
tions of the goods after claimants in this case had replevied 
theirs. The weight of the evidenceis, that no damage was done 
to the goods by the claimants in this case overhauling them, in 
selecting the goods sold by them to defendant out of the lot; 
but much damage was done by the other claimants in their 
efforts to select their goods. When the claimants in the pres- 
ent case elected to rescind the contract of sale, they with 
others, represented by the same counsel, tendered through 
their counsel, to the defendant in fi. fa., the amount of cash 
paid by him at the time of the purchase, which he refused. 
Plaintiffs in fi. fa. and defendant compromised with most or 
all of the other claimants, paying certain amounts to them 
and permitting them to take some of the goods. 

No new consideration passed from plaintiffs in fi. fa. to 
defendant, at the time of the addition to his stock of goods. 
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Plaintiffs claim that the whole stock of goods levied on is 
subject to their mortgage. Plaintiffs also objected to the 
claimants giving in evidence the representations of defendant 
made to the latter in New York, for the purpose of obtaining 
credit. 

1. We do not think the 1944th section of the Code war- 
rants the interpretation sought to be given to it by plaintiffs 
in fi. fa. If so, it would open the door to unlimited fraud. 
A very small amount of goods might be mortgaged, and then 
an unlimited addition made to the stock, all of which would 
be covered by the mortgage, to the exclusion of the very cred- 
itors from whom the goods were bought. 

2. The general rule is, that when personal property is 
levied on it is, prima facie, a satisfaction pro tanto of the 
execution, That plaintiff and defendant in fi. fa. compro- 
mised with certain creditors by permitting them to take some 
of the goods levied on cannot be permitted injuriously to af- 
fect the rights of contesting creditors, not parties to the com- 
promise: 20 Georgia Reports, 210; 19 Georgia Reports, 
589; 30 Georgia Reports, 433; Code, sections 3607-8-9. 

Plaintiffs in fi fa. insist that they are at least entitled to 
have the property subjected to their claim to the extent of 
the cash paid by the defendant to the claimant at the time of 
the purchase. Had a bill been filed, or if, under our law, 
the claimants had been put upon notice by proper averments 
in the pleadings at law, this might possibly have been done. 
As the case stands, to set up such a claim now, especially 
where the amount in cash had been tendered back, on elec- 
tion by claimants to rescind, would operate as a surprise upon 
them. They might show, if duly notified, that such a claim 
would be made, that a proper disposition had been subse- 
quently made of the fund received by them at the sale. 

5. The alleged false representations of defendant as to his 
pecuniary standing were properly admitted. His title de- 
pended on the fact whether or not he made the false state- 
ments, 
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6. If he did make them, he got no title: Code, sections 
3117, 2591, 2592. 

7. If he got ne title, he could convey none, where no con- 
sideration passed from the purchaser, It is said the consid- 
eration moved from the mortgagee at the time of the making 
of the mortgage; true, so as to cover all goods to which he 
might subsequently acquire title, added to his stock within 
the amount of the original value of the stock mortgaged, but 
certainly not to cover goods belonging to third parties, which 
might by some means become mixed with the mortgaged 
goods. 

8. The sayings of the defendant at the time of the purchase 
were part of the res geste by which he acquired title, if he 
had any, and do not come within the principle laid down in 
Dollner, Potter & Company vs. Williams, 29 Georgia Reports, 
743. 

Judgment affirmed upon the grounds stated in the head- 


notes. 


WituraM R. Parurps, plaintiff in error, vs. THomas C. 
Hype, defendant in error. 


(By two supGes.)—1. Where an attempt is made to foreclose a lien upon 
a steam saw-mill, under the Act of October, 6, 1868, it must affirma- 
tively appear in the affidavit that the prosecution of the lien is within 
one year from the time the debt becomes due ; it is not sufficient, where 
the debt is liquidated by promissory notes, to show that the notes have 
fallen due within the year. 

2. Where such defect appears on the face of the proceedings, and the 
ji. fa. bas issued, and been levied on the mill, and a claim interposed, 
the claimant, on the trial of the claim case, may take advantage of 
such defect, by objection to the affidavit, judgment and fi. fa., when 
offered in evitlence. 

3. Where the affidavit fails to state the time the debt fell due, and plain- 
tiff in fi. fa. is offered as a witness to prove that the consideration of 
the notes sued on was work and labor done on the mill, it is competen 





ATLANTA, JANUARY TERM, 1872. 221 
Phillips vs. Hyde. 


for claimant to ask him at what time he performed the work, as pre- 
liminary to proving that the debt had been due for more than a year. 
12th March, 1872. 


Lien. Pleading. Claim. Practice. Before Judge Hop- 
Kins. DeKalb Superior Court. March Term, 1871. 


On the 11th of May, 1870, Hyde made an affidavit be- 
fore the Deputy Ordinary of said county, “that Robert J. Wall 
is the owner of a steam saw-mill, situated in the county 
aforesaid; that the said Robert J. Wall is due deponent 
$87.70, besides interest on two promissory notes for work 
and labor by deponent, done and performed in and about 
said steam saw-mill, as an employee; that deponent has de- 
manded payment of said Robert J. Wall, and that the said 
Robert J. Wall has failed and refused to pay the said 
amount with interest; that said notes became due and pay- 
able within the last twelve months. Deponent claims a 
lien upon said steam saw-mill for the amount and interest 
aforesaid.” A copy of the two notes was attached to the 
affidavit. They were dated the 25th of March and 20th of 
April, respectively. Thereupon, on said 11th of May, 1870, 
a judgment was entered for said sum and interest against 
Wall, to be made out of said property; and a fi. fa. was 
issued thereupon, accordingly, which, on the 14th of said 
month, was levied upon said property. Phillips claimed 
said property. 

When the claim was tried, Hyde read in evidence said 
affidavit, judgment, fi. fa. and levy, over the objection of 
Phillips’ counsel. The ground of objection does not appear 
by the record. Hyde then testified, in his own behalf, that 
Wall was in possession of said property, when he performed 
said services, when the fi. fa. was issued, and when it was 
levied. Phillips’ counsel asked him when the services were 
performed, the character of them, and when the services 
ended, but the Court would not allow these questions an- 
swered. The cause being closed, the Court charged the 
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jury, among other things immaterial, that, if Wall was in 
possession of the property when the service and work was 
performed, and when the fi. fa. issued and was levied, in the 
absence of other proof, they should find the property subject 
to the fi. fa. The jury found the property subject thereto, 
Phillips’ counsel moved for a new trial, upon the grounds 
that the Court erred in allowing said papers to be read as 
evidence, in refusing to allow Hyde to answer said ques- 
tions, and in chargingas aforesaid ; and because the verdict 
was contrary to law and the evidence. A new trial was re- 
fused, and error was assigned upon each of said grounds, 


Hitt & CanDLer, for plaintiff in error. 
L. J. Winn, for defendant. 
MontTGoMERY, Judge. 


The facts as stated by the Reporter, and the judgment as 
pronounced from the Bench, make it unnecessary to do more 
here than repeat what was there said. (See head-notes.) 

Judgment reversed. 


SAMUEL Srravs, plaintiff in error, vs. B. HERMAN, defend- 
ant in error. 


(By two supces.) When A sold goods to B and received in payment 
certain tea-pots, spoons, forks, etc., at so much per ounce, B repre- 
senting them to be sterling silver, imported by him, he knowing them 
to be merely plated and of small value, and A took the articles on the 
faith of B’s representations : 

Held, That A may tender back the goods, treat the payment or sale of 
the articles to him as fraudulent and void, and sue for the price of the 
goods. 12th March, 1872. 


Barter and Sale. Rescinding contracts. Before Judge 
Hopkins. Falton Superior Court. April Term, 1872. 
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Straus averred that Herman was indebted to him $127 66, 
because he sold Herman a diamond pin for $155, of which 
Herman had paid him but $27 34. ‘The testimony was that 
at the time and place stated, Straus let Herman, a jeweler, 
have a diamond pin at $155 and took, in exchange therefor, 
certain ware, at the estimated value of $127 66 and $27 34 
in cash; that Herman represented that said ware was pure 
silver, imported by himself; and relying upon this representa- 
tion only, Straus took it at said price for family use. It was 
not silver, but some base metal, not worth over $20. When 
Straus found out that the ware was not silver, he had it ten- 
dered back to Herman, saying Straus wished to rescind the 
trade. Herman replied that he had sold the pin, and refused 
to receive the ware or pay the amount allowed for it in said 
trade. The ware was then deposited, subject to Herman’s 
order, of which he had notice. It was tendered to him upon 
the trial also. Upon this evidence the Court non-suited 


plaintiff. ‘That is assigned as error. 


NewMAN & Harrison, for plaintiff in error. The trade 
was void for fraud, and Straus could recover value of pin: 
R. Code, sections 2591, 2592. Contracts void in part or 
wholly: R. Code, sections 2599, 2683. Barter and exchange 
on same footing: R. Code, section 2614. Assumpsit was proper 
action. 


E. F. Hoes, for defendant. Barter and sale on footing of 
private sale: R. Code, section 2614. Contract executed can- 
not be rescinded: R. Code, section 2610. Rescission must 
put parties in statu quo, when contract was made: R. Code, 
section 2610; 41 G. R., 179. 


McCay, Judge. 


Under section 2614 of the Code, contracts of barter and 
exchange stand on the same footing with private sales, so far 





224 SUPREME COURT OF GEORGIA. 


Straus vs. Herman. 





as the same principles can be applied to them. Suppose this 
had been a sale in all respects. Clearly, under the evidence, 
the purchaser of the silver had a right to tender back the same 
and sue for the value he paid for it. In this case he tendered 
back the silver and offered to rescind. In the trade the sil- 
ver was taken at a fixed price per ounce. Its precise value, 
as estimated by the parties, is therefore ascertained. The de- 
fendant refuses to redeliver the pin in any event; says in fact 
that he has sold it and cannot deliver it. Clearly, therefore, 
the real wrong done to the plaintiff is to be measured by the 
value put upon the ware by the parties in the trade. He of- 
fers to restore that ware and asks its money value. 

It is admitted that, under the proof, he might, had he of- 
fered the $27 as well as the ware, recover the whole value 
of the pin. But the defendant has disposed of the pin. He 
is unable to give it up. It was therefore useless to give 
him that option; since, by his own act, he had made it im- 
possible for him to return the pin. It seems to us, that 
it would be sticking very closely in the bark to say that he 
ought to have offered to rescind entirely, that is, offered back 
the money also, and then sued for the value of the pin, allow- 
ing a credit for the money. That is in effect what has been 
done. 

Did it appear that the defendant was willing or able to re- 
scind at the time of the demand, there might be ground for 
saying that the plaintiff had not done enough, but the proof 
shows that he denied having the pin; so that he could not 
restore it, and there was therefore no use in offering him the 
$27 as well as the wares. Applying the rule in the case of 
sales to this case, so far as the circumstances permit the ap- 
plication to be made, we think the present action is sustained 
by the proof. Here was a clear fraud on the defendant, he 
put it out of his power to rescind the trade. The plaintiff 
offered him the next best thing, viz: “Here is your plated 
ware, pay me what I took it at.” He refused also this. 

We think, under the facts, he had a right to sue for the 
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agreed ‘price of the ware, and the Court ought to have 
allowed the jury to pass upon the proof. 
Judgment reversed. 


HARRISON WESTMORELAND, plaintiff in error, vs. THE 
SraTe oF GeoretA, defendant in error. 


1. An opinion formed and expressed from hearsay as to the guilt of the 
accused does not disqualify a juror from trying the case. 

2. It is no ground for challenge to the array that some of the jurors were 
summoned by a bailiff, in attendance upon the Court and under its 
direction, unless the defendant shows that he is in some way prejudiced 
thereby. 

3. That a witness did not hear all of a conversation of defendant about 
which he is called to testify, is no ground of objection to his stating so 
much of it as he did hear. 

4. ‘be defendant cannot give in evidence his own sayings as to when a 
certain injury was inflicted upon him, and who inflicted it, made to his 
physiciaiu two or three days after the perpetration of the act for which 
he is indicted. 

5. It is not error in the Court to refuse to charge the jury that if they 
have a reasonable doubt as to the sanity of the prisoner, they should 
acquit, where he charges them, “If, after a careful survey of all the 
testimony, you have a reasonable doubt of the defendant’s guilt, you 
will acquit him.” 

6. A juror’s affidavit will not be received to impeach his own verdict. 

7. Mere information to a jury that a bet has been made by a named per- 
son as to the result of their verdict, without more, is no ground for set- 
ting the verdict aside. 

8. Misconduct on the part of the jury, while they have the case under 
consideration, from which injury might have resulted to the defendant, 
throws the burden upon the State to show affirmatively that no such 
injury has resulted. In this case, the State has done so. 

9. The verdict, in this case, is not contrary to law nor the evidence ; nei- 
ther is the charge of the Court inapplicable to the facts. 


Criminal Law. Jurors. Evidence. Insanity. Tried be- 
fore Judge Hopkins. Fulton Superior Court. April Term, 
1871. 
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Westmoreland was charged with au assault with intent to 
murder C, L. Redwine, by shooting him with a gun. He 
pleaded not guilty. While the jury was being impanneled 
a person was presented, and, upon examination, answered as 
follows: Question. “Have you, from having seen the crime 
committed, or having heard any of the testimony delivered 
upon oath, formed and expressed any opinion as to the guilt 
or innocence of the person at the bar?” Answer. ‘* No; but 
I have formed and expressed an opinion from rumor.” Ques- 
tion. “ Have you any prejudice or bias resting on your mind 
either for or against the prisoner at the bar?” Answer. “ No.” 
Question. “Is your mind perfectly impartial between the 
State and the accused?” Answer. “Itis.” Question. “ Are 
you conscientiously opposed to capital punishment?” An- 
swer. “No.” The State put him upon the prisoner. The 
prisoner’s counsel objected to him because he had formed and 
expressed an opinion as to his guilt or innocence from rumor, 
The Court “put such questions to him as to enable the Court 
to understand the state of his mind.” He was asked if he could 
discard the rumor and do equal and impartial justice between 
the State and the accused, and he answered that he could. 
And the Court “being well satisfied of the truth of his an- 
swers to those questions,” (including the statutory questions) 
pronounced him competent. He was challenged by the pris- 
oner; but the jury was made up without prisoner having ex- 
hausted his challenges allowed by law. 

The first pannel of jurors being exhausted before a jury 
was made up, a new pannel was summoned and put upon the 
prisoner. His counsel challenged the array, and moved to 
set that pannel aside because it had been summoned by a 
bailiff, and not by the sheriff or his deputy. The motion 
was overruled. 

The frequency of such defenses, and the importance of the 
principles justify an extended report of the evidence. 

To understand the evidence, it is proper to remark that 
Whitehall street, running north and south, is crossed at right 
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angles by Alabama street. Redwine & Fox’s drug store is 
on the southeast corner of said streets, and diagonally across 
is Lynch’s corner, occupied then as a book store. Each of 
these streets is about sixty feet wide. To reach the Consti- 
tution office from said drug store, the route is up Alabama 
street, and that office was on Broad street, north of Alabama 
street. Redwine’s boarding house was on Pryor street, and 
to reach it from the store, the direct route was up Alabama 
street, on its south side. 

Howell testified that he and Redwine, after dark, about 
7 o'clock Pp. M., in December, started to a collation at the 
Constitution office. They went diagonally across from the 
drug store towards Lynch’s corner; in going they were talk- 
ing, and Redwine had his hands in his pockets, with his 
thumbs out, and Howell had his arm. As Redwine stepped 
upon the sidewalk of Alabama street, some ten or twelve feet 
west of Lynch’s corner, some one hallooed “look out!” 
Howell turned, and Redwine turned his head, and immedi- 
ately a gun fired. Redwine put his hand to his side with 
an exclamation, and bending over, walked back to his store 
rather briskly. Howell walked to Lynch’s corner, where 
the gun was fired, and saw Westmoreland standing with a 
double-barreled shot-gun cocked. When he fired it it was 
all exposed but the butt of the gun which was under his tal- 
ma. Howell rushed into the side-door of the store at Lynch’s 
corner, and said that Westmoreland had shot Redwine, and 
when he came out again several persons were talking with 
Westmoreland, and he said something about his gun havin g 
twelve buckshot in it, but witness did not hear all he said then. 
Westmoreland had on a talma, and though a gas-lamp was 
burning on the opposite corner, and inside the store at Lynch’s 
corner, Howell did not recognize Westmoreland till he shot. 
He remembered seeing a man at Lynch’s corner, and thinks it 
was light enough for him to have seen his gun had it been ex- 
posed, but he did not see the gun till he fired. When West- 
moreland fired he was about twenty-five or thirty feet from 
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Redwine. Howell went to the store to look after Redwine, 
and finding him in the hands of physicians, he returned to 
Lynch’s corner. Finding that Westmoreland had been car- 
ried to the calaboose Howell went there. Wise and two or 
three policemen were there, and Westmoreland was in a cell, 
alone. Westmoreland was talking about the occurrence when 
Howell arrived. Howell remembers only two of the remarks 
made by him. Westmoreland said “he had walked over this 
matter as long as he could.” The cell door was then opened 
and Howell asked Wise to ask Westmoreland if he knew 
who was with Redwine when the gun was fired. Westmore- 
land replied that he did not know who the person was, but 
that he gave him notice to get out of the way. Howell said 
he did not remember all that was said, but he heard all that 
Westmoreland said while he, Howell, was there. When the 
door opened Westmoreland was crying. Howell said he had 
known Westmoreland fifteen years; that he frequently saw 
him at said drug store when he thought by his conversation 
that he was drinking; he never saw him stagger, nor guilty 
of any disorderly conduct at such times; he was usually very 
quiet. (Because Howell did not hear all Westmoreland said 
defendant’s counsel moved to rule out what he did hear. The 
motion was overruled.) 

Dr. Redwine testified as follows: A week or two before 
the shooting he treated Westmoreland with some indifference 
because he was in the store drunk. On the day before the 
shooting, Westmoreland was in the back part of the store, 
standing by the stove, with a knife in one hand and a cane 
in the other, cursing and making a noise, so that Redwine 
heard him in the front of the store. He supposed he was 
cursing Dr. Branham, who was standing with him. Red- 
wine walked to Westmoreland and said, “we have put up 
with this profanity as long as we canst and it;” said to West- 
moreland that he had become a nuisance to the store, and 
that he must go out and stay out till he could keep sober and 
behave himself. Redwine took him by the arm and led him 
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unresisting toward the front door. Westmoreland stopped 
and said, “Is this your style?” and Redwine replied that he 
wished him to go out of the store, and stay out. As West- 
moreland got out of the front door, and Redwine was stand- 
ing in it, Westmoreland struck him with the cane, “about as 
large as one’s thumb.” It struck Redwine’s uplifted arm 
and broke; Redwine got one piece of it, about eighteen inches 
long, of the large and crooked end, and Westmoreland re- 
tained the other; Westmoreland threw his part of the stick 
at Redwine, which he dodged, and struck Westmoreland over 
the head with the piece which he had. Westmoreland’s flelt 
hat was not knocked off by the blow. Redwine said to him 
then that he was an old man, and that he did not wish to 
hurt him, and wished no difficulty with him. Westmore- 
land walked off a few steps, and turning, said, “God damn 
you! hell awaits you;” and walking a few steps further stop- 
ped and repeated those words or some like them. Redwine 
denied kicking him, or at him. That was about three or 
or four o’clock Pp. M., and Redwine saw no more of him till 
he was shot by him the next night, about his usual supper 
hour, seven o’clock P. M. 

He then stated the leaving of his store, etc., substantially 
as Howell did. He said his wound from the shot was on 
his right arm and in his right side, between the seventh 
and eighth ribs, below and behind the right nipple. One 
shot passed through his arm and below the elbow, and one 
cut the skin above the elbow. He said he was over a 
month unable to turn, and two months confined to his room, 
from said wound in his side. He said Westmoreland was 
habitually at their store, and knew his route to supper, and 
his usual time of going. He said Westmoreland was habitu- 
ally drunk and profane; that he had never ordered West- 
moreland from his store before, but Fox had; that he (wit- 
ness) had before asked him to desist from cursing, and some- 
times he did. Westmoreland never staggered from liquor; 
sometimes his gait was unsteady. Redwine never saw him 
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too drunk to keep him from recognizing persons, and know 
what he was doing ; he practiced medicine, and had his pre- 
scriptions carefully prepared, and knew well what prescrip- 
tions were proper. He said that the prescriptions were not 
usually put up by himself (Redwine), but by his partner 
and clerks. He considered Westmoreland as a friend to the 
store; he had had his headquarters there, and paid for all 
the medicines he bought. Sometimes Westmoreland bought 
opium and morphine. He testified as to the effects of 
liquor and opium on the mind, which see hereafter, under 
insanity. For convenience of reference, all the evidence as 
to insanity is grouped together. 

Dr. Crawford, Redwine’s’ physician, described the wound 
and said that the shot taken from it were buck-shot. 

A witness testified that, as he went to supper that night, 
he met Westmoreland, about two squares south of Red- 
wine & Fox’s store, going up Whitehall Street, towards said 
store, and away from his home. He had a gun in his 
hand ; they did not speak to each other at the time. After- 
wards, say in half an hour, he heard of the shooting. 

Mr. Woodding testified that, on the night of the shooting, 
he heard many things said by Westmoreland, in the guard- 
house. The only one remembered distinctly was Westmore- 
land said he had shot the G—d d—d s—n of a b—h, and that 
if he did not kill him it was not his (Westmoreland’s) fault ; 
said he was not sorry for the shooting, but sorry that he had 
to do it. This was about an hour or an hour and a half 
after the shooting; and Westmoreland talked on, in that 
way, for about an hour. Witness was then in charge of the 
prison, and was till about 10 o’clock p.m. Westmoreland 
seemed to be drinking, and talked all the while, repeating 
his conversation whenever any one came in. Sometimes West- 
moreland cried ; he slept some time. Some one gave him 
some liquor. Witness frequently saw Westmoreland when 
intoxicated, as he supposed ; but he never staggered, would 
walk, stop awhile, and then walk again, as if deliberating ; 
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but never saw him walk except in a slow, measured pace; 
never saw him misbehave. 

The bailiff who took him to the guard-house said, that 
when he arrested Westmoreland, he gave up his gun, and went 
willingly, talked all the way, telling how his gun was loaded, 
and saying he would have used the other barrel if it had 
been necessary. 

Mr. Blanchard swore that he saw Westmoreland as he came 
out of the door of the drug store, and gave the same account of 
what was then and there done, as Dr. Redwine gave, except he 
said Westmoreland seemed to him to have been pushed out 
of the door, and that the blows struck were insufficient to 
have staggered a ten year old child. Here the evidence for 
the State closed. 


EVIDENCE FOR THE DEFENSE. 


It was shown that Westmoreland habitually used intoxica- 
ting liquors and opium. It was contended that his head was 
injured by Redwine when he struck him and the defense 
was directed to showing the effect of these things on his mind. 

On cross-examination, Dr. Redwine had testified as follows: 
“The effect of long continued use of morphine and liquor 
on the mind would depend upon the quantity of each 
taken. It might impair the mind to some extent; in other 
cases it would not have that effect, but only stupify the 
mind, I have known some to take it for several years with- 
out that effect. If a person accustomed to their use received 
a severe blow on the head, it is probable that inflammation 
would be excited readily. I do not believe that a slight blow 
on the head of such a person would have a greater effect than 
on one not so accustomed to use opium, unless there was a 
contusion or abrasion of the skin, then it might produce in- 
flammation sooner. If inflammation of the brain ensued 
that would affect the mind; that is the internal result of in- 
flammaticen on the brain. Morphine has a tendency to quiet 
the brain and to produce stupor. Intoxicating drinks gen- 
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erally excite the brain; opium and morphine have a soothing 
effect, and if taken in excess they stupify the system. The 
effect of long continued use of opium and morphine on the 
mind depends on the quantity taken and the constitution of 
the person using it. No regular rule can be laid down. If 
taken constantly and excessively it produces a kind of stupor. 
If kept up for years it would affect the mind and brain in 
many cases. The use of liquor added to morphine and opium 
might have the same or similar effects ; that depends upon the 
quantity, constitution and length of time. It affects all per- 
sons more or less; does not always impair the mind particu- 
larly. 

Redirect: I cannot say thatthe joint action of alcohol and 
morphine would balance each other. If he took both simul- 
taneously it would likely increase the excitement. I never 
saw the least evidence that Westmoreland’s mind was not as 
clear as mine, or any other man’s; his prescriptions were clear 
and his conduct as a physician was as good as anybody’s ; his 
mind was not affected except when directly under the iuflu- 
ence of opium or liquor. When the effect passes away the 
mind is clear. 

Re-cross: There is no difference in the effect on a sober 
man or a drunken man, if the skull was fractured; unless 
there is some contusion or fracture of the skull. A blow 
upon the head might affect the brain without breaking the 
skull, if it produced eoncussion of the brain; but it would 
not probably produce concussion without fracture—it is pos- 
sible. When one is intoxicated he is excited, but there is no 
other change in his mind. ‘That the seat of reason is in the 
brain, is the accepted theory of medical science; there is no 
organic change in the brain when under the influence of 
liquor ; a drunk man does not exercise his reason as when he 
is sober, but a drunk man is not insane. 

Dr. Roach testified as follows: Dr. Calhoun was attend- 
ing upon Westmoreland in the jail; about two weeks after 
the shooting, witness examined Westmoreland’s head, and 
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found an injury on its left side, near the top; at some time 
he had received an injury on the cranium, caused probably 
by a direct blow by some hard substance ; in witness’ opinion 
that blow produced a fracture of the external table of the 
skull—the depression is there yet; the brain is still below 
the inner table of the skull; the inner table will not resist 
force as well as the outer one—it is more flexible and porous. 
Westmoreland was complaining of his head when witness ex- 
amined him, If a drunkard receive a blow upon his head, 
when reaction came on the inflammatory stage would be greater 
and longer than in a sober man; he would be more liable 
to inflammation of the brain. Westmoreland is about fifty- 
four years old; I have known him fifteen or sixteen years as 
a physician; he has been intemperate since the war; have 
seen him frequently under the influence of liquor ; before the 
war he was not only intelligent, but of good morals and re- 
spectable; since then he has drunk to great excess, and used 
morphine and opium habitually, and has been very poor. 
Cross-ecamined: That wound on Westmoreland’s head 
was made at least twelve months before witness examined it; 
it may have been there longer; it bore no evidence of having 
been made at any time recently before my examination; it 
was old—of long standing—had gotten well. The effect of 
a blow on the head is not changed by the stricken one being 
drunk or sober; the effect on his mind would be the same in 
either case; if one is struck and walks off, that is evidence 
that there is no concussion; he may, however, have concus- 
sion afterwards, as the result of internal hemorrhage; unless 
the blow is heavy enough to produce concussion it cannot 
produce internal hemorrhage. I never took Westmoreland to 
be an insane man; he was always able to transact business, and 
had no symptoms of insanity. I know not as to the tendency 
of opium eating to produce insanity ; I have known persons 
to use it seventeen years who are sane; I wont say it might 
not make one insane; it is possible that liquor might pro- 
duce insanity, but I never knew an instance of the kind. I 
Vor. xiv. 15. 
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do not know that opium and liquor combined have a ten- 
dency to produce insanity. 

H. Muhlenbrink, a grocery keeper, testified that he did 
not believe Westmoreland was of sound mind; that he drank 
at his grocery every day ; would, when under the influence of 
liquor, sing vulgar and indecent song, quote Latin and Greek, 
call for tigers, wolves, hyenas and the like, and did not seem 
to him to be rational. He said he never saw him take mor- 
phine, but he thought that he was worse about six weeks be- 
fore he shot Redwine. 

Kramer, a druggist, said he knew Westmoreland to use 
morphine every day for several months, in the summer of 
1869, and that he habitually, used liquor also ; that while he 
could not say he was insane, he believed his mind was im- 
paired thereby. - He lived in same house with Westmoreland 
in summer of 1869, and he would come in quarrelling with 
imaginary persons, who had insulted him and call for his 
gun. His wife kept the gun hid. Once about dusk, in such 
a case, his wife hid his hat. He took her sun-down and 
shawl and his gun, and went out and staid till about eleven 
o’clock, and when witness asked where he had been, and he 
said he had been trying to kill a dog. 

Dr. Calhoun testified as follows: Have been practicing in 
the jail six years. When Westmoreland was put in, shortly 
after the shooting, he had his attention called to a depression 
in his skull, about as long as his little finger and about as 
deep as a third of said finger. Would have examined it fur- 
ther, but Westmoreland flinched and said it was extremely 
painful and so I made partial examination. It seemed to be 
very sore. I had no reason to believe it was recent, except 
the flinching, etc., aforesaid. It must have been inflicted by 
a hard round substance, like a stick. 

He was asked what Westmoreland said about the wound 
when he was examining it, and as to who inflicted it, and 
when ; but, upon objection made, the Court would not allow 
the question answered. 
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He said: I know Westmoreland was almost always under 
influence of liquor or some narcotic. Long continued excessive 
use of them has a dementing effect like old age, occasioning 
loss of memory, thought, reason and judgment. If one were 
really insane, he would show it when sober, but more when un- 
der influence of liquor. There is a very material difference 
between dementia from alcoholic drinks and from old age. 
Have seen Westmoreland under influence of liquor; he was 
more or less insane. Insanity includes various degrees, I 
mean by insanity anything that renders the mind unsound 
temporarily. When a man has a high fever he is not insane, 
(some men are); if it is high enough to produce delirium he 
is not sane. If one drink of liquor is sufficient to produce 
drunkenness he is not sane. When one is under a violent 
passion, for the time being, he is not so rational as when cool. 
The term insane includes every feature of unsound mind. 
There is a slight degree of insanity called a crack in the head; 
the Scotch call it a “bee in the hat.” When free from alco- 
holic drinks, Westmoreland could distinguish between right 
and wrong. He was in a demented condition when he came 
to the jail. I thought he might have delirium tremens, and 
treated him to avoid that. When free from liquor and nar- 
cotics, he was rational and as ordinary men. To avoid deli- 
rium tremens, I restored him to what I considered a sound 
condition of mind. 

S. Downs, a liquor seller, testified that Westmoreland hab- 
itually used liquor and morphine; that when drinking, he 
used profane language and indecent expressions, and he, 
Downs, believed that his mind had been impaired by their 
use. He said he knew, by experience, what he talked of, for 
he had been so drunk that as not to know what he talked 
about or did, and said “that is what I mean by insanity.” 

James Loyd testified as follows: He was in the book store 
when Westmoreland shot ; when he and others ran out West- 
moreland was standing, gun in hand, and said, “ boys! didn’t 
she crack?” meaning his gun. He “ went on a good deal,” 
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speaking of shooting Dr. Redwine; said, “if that did not 
kill him, I have twelve more buckshot that would kill him.” 
I thought no sane man would so speak and act. I was of 
the party which took him to the calaboose. ‘There he would 
sometimes talk, laugh some, ery and curse, and “go on” 
before he had liquor there, say three-quarters of an hour 
after the shooting. I had not seen Westmoreland drunk that 
day. He acted as if “not right, drunk or something.” I 
thought he was drunk ; he acted like a drunken man, and I 
suppose he was drunk. He said once in three or four years, 
he saw Westmoreland take some opium from his pocket and 
bite off a piece. 

Judge Hayden testified that he had seen Westmoreland take 
from his vest pocket something in a paper and bite, say a half 
dozen times, and he supposed it to be opium. I thought he was 
killing himself by using opium. Do not believe his mind 
was impaired, and have no idea that he did not know that it 
was wrong to shoot a man—one must be pretty far gone for 
that; but I saw no indications of want of sound mind in 
him. 

Jentzen, a liquor seller, said he had sold Westmoreland 
liquor almost daily for years, and that he drank to great ex- 
cess; also that he carried morphine in his vest pocket and 
frequently drank it in liquor or water. He said Westmoreland 
would sometimes sit down and say nothing; then, all at once, 
would begin to sing a song; then he would curse and knock his 
cane on the floor. Usually witness advised him to be quiet, to 
gohome. Sometimes he would sit down and be quiet awhile, 
and then jump up and behave as before, without any one 
speaking to him. ‘He never saw any drunk man behave as 
Westmorelaud did. 

A. Gaines Chisolm knew Westmoreland as a free-drinker; 
never saw him use opium. Was with Loyd when the shoot- 
ing occurred, and heard Westmoreland, speaking of his gun, 
say, “ Did she not pop?” or “ Did she not crack?” Saw him 
at calaboose in an hour or an hour and a half after that; he 
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talked, ‘cried and cursed, talking at random about the diffi- 
culty and cursing; don’t remember anything he said. We 
took the whisky to the calaboose for him. 

Griffin, a crocery keeper, testified that Westmoreland drank 
at his bar morning, night and noon and at night of each day ; 
he was always “tight,” except very early in the morning, 
then nervous till he got a drink. On the morning of the 
shooting he did not complain more than usual; on the day 
before he complained of his head, about four o’clock Pp. M.; he 
said he had a difficulty with Redwine, and that Redwine had 
struck him with a stick. He talked sensibly a good deal of 
the time; he was talking at random before that, a kind of 
foolish nonsense. I thought he talked as sensibly as common; 
he made no threat. He sat by the stove, seemingly in a study, 
and said: “Griffin! I have been badly treated,” I asked how, 
and he said: ‘‘I have been making Redwine & Fox’s house 
my headquarters, I have spent a good deal of money there, 
and Redwine kicked me out of his house like I was a brute; 
it has hurt me and mortified me.” I have seen no evidence 
of a wantof asound mind in him when sober. I think some 
three or four times, probably a year before this difficulty, I 
saw him so drunk that he could not distinguish right from 
wrong. He was rational in the morniug before drinking. 
He used a great deal of opium and morphine. 

John McGee, another liquor seller, testified to Westmore- 
land’s frequent drinking, aud to his carrying and using mor- 
phine, and said that, when under the influence of liquor, he 
did not behave like a sane man; would talk to himself, talk 
foolishly, in a peculiar and strange manner; he did not be- 
have like other drunken men. 

Thomas Hayney said Westmoreland drank to excess; would 
go along the streets, swearing to himself, no person near hime 
I have heard him sing songs; have seen very uncalled for 
actions on the part of an educated man; he would use bad 
language, and acted in a very curious way. When singing, 
he would have a stick, and “kinder go round,” and sing 
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obscene songs, half a verse, and then curse, no one inter- 
rupting him. I never saw a drunken man act in his pecu- 
liar way. At his request, witness bought some quinine for 
him, since the difficulty. 

Mason, a book binder, testified that Westmoreland was his 
physician in 1867, and before, and had changed very much 
since. He had been habitually drunk. He would mutter to 
himself, cursing everybody, apparently, to himself; singing, 
and doing everything ridiculous. His mind was not as 
sound as it had been; I thought his conduct was unusual 
and remarkable ; may have seen drunken men act as he did, 
but did not know how they acted before. He sung the most 
vulgar songs, and used the most blasphemous language ; have 
seen him sit and sing, take off his shoes, and kick at them. 

Smith, a liquor seller, had seen him use opium, and knew 
him to drink habitually. When under the influence of liquor 
his mind seemed wrong; he would sing vulgar songs, and use 
indecent language. 

A. M. Perkerson, deputy sheriff, testified that once or 
twice, within a year and a half, or two years last past, he 
had observed that when a negro passed Westmoreland on 
the streets, he would curse him to himself, as if he did not 
intend the negro to hear him. 

P. Huge testified that Westmoreland was not what he uesd 
to be before the war; his mind not all right, all the time. 
He would sit alone, sing songs; go along by himself, sing- 
ing songs and talking. Don’t think he knew right from 
wrong all the time. If made mad, he was not too good to 
shoot any one. He got more restless; not so steady as he 
used to be; more ready to resent any insult than he used 
to be. 

G. W. Anderson testified that he had known Westmore- 
land for many years, ‘particularly since the war; seldom 
saw him free from the effects of liquor, and had seen him 
take morphine. Have known him to be talking on a sub- 
ject, and he would break from it to another, or begin sing- 
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ing a song, a line or two, and swear; he was very wicked. 
Have heard him talk to himself and sing to himself, when 
no one was in the room, and when others were with him. 
He would go off to himself, begin talking and singing to him- 
self, a few words; would quote poetry, or say some he had 
made up. I have not thought him in his right mind for 
several years, not all the time. At times he did not act as 
he used to, and I spoke of it to friends. He so behaved 
mostly when under the influence of liquor. Sometimes he was 
calm and quiet and spoke courteously. 

R. J. Cowart knew Westmoreland sixteen years. He used 
to be a gentleman, dressed well, appeared well, and prac- 
ticed medicine with success. After the war I regarded him 
as something of a wreck, physically and morally ; he drank 
excessively. Up to this difficulty, I regarded him as a 
harmless man, always under the influence of liquor or mor- 
phine. I thought him more or less demented; never sus- 
pected he would have a difficulty. Have noticed him 
since the difficulty, and, if I am not mistaken, I think his 
mind not right ; don’t think he should go at large. I have 
thought his mind affected, since the war, but don’t know 
to what extent. I mentioned it frequently to his friends. 

R. 8. Waters testified that he had known Westmoreland, 
many years; that he was generally drunk; had seen him 
conversing with gentlemen, and suddenly begin singing or 
cursing ; he never acted so before the war; first saw him 
do so in 1864. Don’t think he was of sound mind when 
drinking ; have not known him to be sober in three or four 
years; never knew his condition, financially, before the 
war. 


Dr. WiiitiAM H. Wuire testified as follows: I am a phy- 
sician all my life; I have practiced about twenty-two years. 
What effect has the long continuance and excessive use of 
ardent spirits on the brain or mind? The effect is different 
in different cases; in most cases the membrane covering the 
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. brain would be thickened, a certain amount of lymph would 
be thrown out, the cerus membrane would be softened, throw- 
ing out a larger amount of fluid than usual, the general blood 
vessels would be distended, increased in size, and have a con- 
gested appearance; that, in a few words, is the general outline. 
The brain itself would become softened or changed in charac- 
ter. It would increase a man’s nervousness and irritability ; 
his brain would be more easily excited, and Jess under ordin- 
ary control of the nervous faculty. Insanity isa term which, 
by writers and others, has been differently expressed. I 
should term it a deranged condition of the mind, so that a 
person is not capable of reasoning correctly upon any or all 
subjects ; it may be one or more. It has been subdivided 
into different characters — mania, monomania, dementia, 
idiocy, or imbecility. ania is a general deranged condi- 
tion of the entire mental faculties. Monomania is a de- 
rangement of one or more subjects, and correct on all others, 
Dementia is applied more particularly to old persons; that 
is, an entire loss of power—the power of thinking and rea- 
soning. What is the effect of long continued and excessive 
use of morphine and opium, together with liquor? Very 
much the same as liquor alone; the symptoms are similar ; 
the pathological condition of the brain is very much alike, 
Opium, in first effects, is laid down as a stimulating nar- 
cotic. ‘There are cases of the human mind becoming im- 
paired by alcohol and opiates. It has been my fortune to 
see as many as most men in ordinary practice, cases of in- 
sanity or mania or monomania, What may operate on one 
mind may not on another. It is very difficult to diagnose 
one disease of the brain from others of the brain. | What 
effect would the long use of narcotic stimulants have on a 
man fifty years of age, or more, on his reason? Your ques- 
tion is an important one. It would have different effects on 
different men; that depends on the constitution, the healthy 
or unhealthy condition of the different organs of the body; 
if very healthy and robust, it would take more and longer 
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to efféct him to the same extent it would a man of les 
strength of constitution. There is no organ of the human 
body which could exist without the brain and spinal column, 
or nervous system ; all depend entirely upon it. I propose 
to say no man can keep it up, for a number of years, with- 
out being afflicted with nervous disease; they will produce 
more or less disease. A mind thus afflicted is not as much un- 
der control as if it was not under this influence. In some men 
it would excite their fighting propensity; others it would 
make very mild. That depends upon the temperament of 
the man. Is one thus afflicted more liable to excitement 
and uncontrollable passion? If the person has a tendency 
that way, it would be more so; if accustomed to take spirits 
or opiates, his judgment would be more easily dethroned, 
No man who is in the habit of drinking or taking opium 
daily is in a natural condition. If a blow were struck on 
the head of a man in that condition, the concussion would 
be greater; a blow on the head would produce more se- 
rious consequences than on a man who was sober. Some of 
the signs of aberation are loss of memory, increased irrita- 
bility, muttering, incoherent talking to one’s self, talking 
first on one subject then on another, talking at random, loss 
of power, indisposition to do what a man in his natural con- 
dition would think. One of the marks by which insanity 
shows itself is melancholy. A sound mind is one that is 
perfect in all its actions—thinking and coming to correct 
conclusions on such subjects as are presented to it. These 
different symptoms vary with different persons—such as mel- 
ancholy, walking about alone—and are not absolutely signs 
of a deranged mind. Some persons have a habit of talking 
to themselves, talking out loud. I have been engaged in 
the practice of my profession twenty-two years, till last Au- 
gust; occasionally since. 

Cross-examined. I graduated at the University, Buffalo, 
New York. It was an allopathy school. The professors 
taught the different classes of science. It was generally con- 
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sidered an allopathy school. I can’t say that I have prac- 
ticed medicine here. I have prescribed for some. I came 
here last August. Almost every writer that has treated on 
insanity, speaks of talking to himself as an indication of in- 
sanity. I have looked over Taylor’s Medical Jurisprudence 
in a hasty manner lately, within the last three days. It is 
usually the case that alcoholic drinks and narcotics will pro- 
duce the effects I have spoken of, but insanity is not a neces- 
sary consequence; but there are cases where it has been the 
result. Insanity may result from a thousand different causes ; 
there is no telling what may be the cause. Drunkenness af- 
fects different persons in different ways. Ifa man_ has be- 
come insane from alcohol or‘narcotics, can he then transact 
his ordinary business? If the insanity has been confirmed, 
or, in other words, a confirmed maniac or insane, I should 
answer, he could not transact his ordinary business ; but, like 
all other men suffering from insanity, he may have lucid mo- 
ments in which his mind acts rationally. I was going on to 
say, the continued use of stimulants and narcotics increased 
the circulation, the action of the heart and threw an increased 
amount of blood to the brain; in other words, the great 
number of capillary vessels of the brain being distended, com- 
press the brain. If the stimulant was taken away, or not so 
great an amount taken, there would not be as great pressure 
on the brain, because the vessels would not be so full or so 
large; and by thus relieving the brain from pressure, a man 
might have a lucid interval. An idiot, no doubt, has lucid 
intervals. Idiocy is born with the person; it is an absence 
of the power of reason and thinking. The mind has lost its 
power for the time being, owing to some exciting cause, 
which, when removed, the mind resumes its natural condition. 
The brain is all there; some exciting cause prevents its action 
for the time being. It is a matter of question whether sleep 
suspends its action. I think it is then in a state of rest. A 
man thus afflicted has not a mind in a state of rest, in its 
natural condition, The other is a pathological change, either 
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in the membranes or the organ itself—the pulpy substance of 
the brain. As long as a man is capable of doing his ordi- 
nary business, is that a proof of his sanity? A person may 
be perfectly insane on some things, and yet, on other things, 
be sane. He may be generally insane. I would not pro- 
nounce the man insane who was in the habit of drinking 
liquor, and yet able to perform all the ordinary duties of life, 
as he had been in the habit of doing before he was drunk. 
There have been very few examinations of the brain in the 
condition mentioned, because they are apt to die from some 
other diseases, and when it is examined, we have to take that 
into account. If insanity ensued from the continued use of 
alcoholic drinks, would not that necessarily destroy the brain? 
Some it would injure, others it would injure very little. 

Dr. D. C. O'KEEFE testified: I am a regular licensed 
practicing physician. I have practiced twenty years. I know 
prisoner. I have known him since 1860. I have lived here 
and practiced medicine since 1860, except during the war. 
I have known prisoner since the war, I have seen him on 
the streets. I had no intimacy with him. I have met 
him on the streets almost every day, since the year 1866, 
1867, 1868 and 1869, and to the present time. I do not 
know personally of his habits—only what I have heard. I 
think I have seen him when under the influence of narcotics 
or alcoholic drinks frequently. I did not talk with him 
much—a few times, not often. I remember of hearing of the 
shooting of Dr. Redwine. I saw prisoner frequently then 
and after. To what extent do the excessive and long contin- 
ued use of morphine or opium affect the brain and mind? 
I think it is caleulated to impair the mind, especially alco- 
holic stimulants. The brain is the seat of the mind. + By 
the constant stimulating effect on the brain, keeping it in a 
constant state of excitement and stimulation, the brain would 
become diseased by its use. I think it would be likely to 
produce organic disease of the brain, in a man who was hab- 
itually drunk. Ido not think the use of morphine and 
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opium impairs the mental faculties like alcohol does. Tak- 
ing it for years would not be likely to affect the mind. Some 
of the first minds of the world, of literature and learning, 
have taken opium. De Quincy, for instance, the great Eng- 
lish writer, has had as much as half a pint of laudanum in 
him without apparent injury to his mind. It is my opinion, 
that opium alone does not impair the mental faculties. The 
constant use of alcoholic drinks would impair the mind. I 
don’t know that their combined use would have no effect. 
It would produce a condition of stupor on the brain and ner- 
vous system—the brain would be stupefied. The brain, when 
in a stupor, would not be in a sound condition. What is a 
mind? I mean a mind capable of exercising its faculties in 
their natural way. The mind, under the influence of opiates, 
would be blunted. The excessive use of opiates would blunt 
the mind, The use of stimulants will affect a diseased mind 
more than a sound mind. I think a man’s mind may be 
impaired by the long use of alcoholic drinks. The signs of 
a diseased mind are various. Different kinds of insanity ; 
monomania, is insanity on one subject; he may be perfectly 
rational on all others. It may be on religion, politics or 
anything else almost. Insanity is a broad term. It covers 
the whole. Iam not an expert on the subject of insanity. 
I only know one man in Georgia who is an expert. He has 
given his study to it. That man is Dr. Green, of Milledge- 
ville. He has made it his study. I consider him a better 
expert than any other man in Georgia. I judge that from 
his experience. When persons become deranged, they are 
usually sent to the asylum, and physicians do not treat them 
at home. The whole doctrine is laid down in books on med- 
ical jurisprudence. I think Taylor’s Medical Jurisprudence 
is considered good authority. Idiocy is a different kind of 
insanity. That is a person who lacks mind originally. Long 
use of liquor may affect the mind. A mind diseased will 
yield sooner to strong impressions than a sound one. It 
would manifest itself by his doing unreasonable things, all 
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sorts: of ways and things, talking unreasonably and doing 
unreasonable things, talking incoherently. A frequent way 
of manifestation is in the dislike that insane people have to 
their own family ; that is a frequent development. He would 
‘dislike his wife, his father, his sister or brother, or cherished 
friends. Then they take up various illusions ; one man will 
suppose he is Jesus Christ; then almost any variety of illu- 
sions; it is manifested in different ways, in different persons, 

Prisoner’s position as a physician was much better be- 
fore the war than it has been since. I say this without 
knowing his affairs intimately. His condition before the 
war was better than it is since. Brooding over trouble is very 
likely to produce depression of the mind. Some people sac- 
rifice their lives from that cause. 

Cross-evamined. Prisoner has looked to me as a man not 
of sound mind, He had a look of stupidity about him. If 
you were stupid all the time, your mind could not act, 
When the stupor is removed, the mind is right. From see- 
ing prisoner pass along, he seemed to be in this stupid condi- 
tion, and not able to follow his business. Opium might pro- 
duce that effect. Opium won’t impair the mental faculties, 
Drinking aleoholic beverages does not necessarily impair the 
mind. JI have known men who drank all their lives, and 
were as bright as ever. If a man can conduct his business 
as a physician, put up prescriptions as usual, is that not proof 
positive that he knows right from wrong? I think it would 
be. If he were capable of practicing his profession intelli- 
gently, he would be a sound man. If he could diagnose 
disease and prescribe medicine correctly, is that not proof 
positive of a sound mind? Yes, sir. I mean to say, if a 
man has mind enough to diagnose disease and prescribe for 
it, his mind is in a good condition at the time he does 
that. 

Dr. E. 8. Wiruers testified: I am a regular practicing 
physician ; I have practiced since 1848 ; I am now engaged 
in the practice of my profession; I am a professor in the 
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medical college, here. What effect would the long contin- 
ued and excessive use of morphine and opium have on the 
human mind and system? They have the effect of debil- 
itating and impairing the mind, both the mental and _physi- 
cal faculties. ‘The long continued and excessive use of alco- 
holic drinks would have a similar effect, only in a greater 
degree, affecting the brain, heart, stomach—in fact, every 
organ in the system. I am not fawiliar with the subject of 
insanity, only theoretically. A party affected physically by 
long use of opium and drink, impairing the physical man, 
does that not necessarily affect the mind? Always, to a cer- 
tain extent. Can a mind diseased or impaired resist influ- 
ences, impressions, strong passions, and causes like that, as 
well as a mind perfectly sound? It does not. Has a blow 
on the head of a man thus influenced a greater effect than 
on the head of a man not thus intemperate? Yes, sir. 
Any injury would have greater effect on a person in that 
condition than on a sober man. A blow on the head of a 
sober man would affect him less. A recent injury would be 
more sensitive, and be sorer than an old wound. Before the 
entire healing of the wound, and some time after, though it 
may be healed, there would be a tenderness there. There is 
more sensibility in a recent wound. In some wounds the sensi- 
bility is not entirely destroyed for some time by the action 
on the nerves of the part, but usually the sensation is much 
more acute in a recent wound than in one inflicted some time 
previous. Generally, the injury on the head of an inebri- 
ate would be more serious than on a sober person. If any 
effect on an organ, the brain participates with the other or- 
gans. ‘The recuperative powers of the system are not so 
great, and the resisting power is diminished from the effect 
of alcohol, in a very great degree. As a general thing, a 
fracture of the skull affects the brain. I should suppose a 
fracture of the skull on the top of the head, sufficient to lay 
one-third of the little finger in, would affect the brain, 
either temporarily, or it might be a life-time injury. That 
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would generally be the effect. But the evidence of the frac- 
ture of the skull is not always the same criterion of danger 
or injury done. I suppose a blow of the above character would 
affect the mind of any one, to a greater or less degree. The 
brain occupies the whole of the skull. Iam speaking now 
of a healthy condition. It fills the entire cavity of the skull. 
I suppose the brain is about a quarter of an inch from the 
external part of the skull. What intervenes? We have 
two tables and intervening cellular arrangements between , 
the outer is harder than the inner table, or the intermediate 
cellular substance. A blow on the outer surface might break 
down the intermediate substance; it would not necessarily 
break the inner table. I can imagine it to do so much dam- 
age, and no more. <A blow that you could lay your little 
finger in, one-third of its depth, most probably would break 
down both tables, but not in all cases. 

Some of the evidences of insanity are the want of power 
in an individual to regulate his actions and conduct, in the 
ordinary way, according to ordinary usage; it may be mani- 
fested in various ways: by his conversation, by his actions 
in regard to certain things in which, ordinarily, no man 
would be guilty of; then you see a want of control in regard 
to his actions, sometimes in many cases, then, again, only in 
one or a few subjects. It may be manifested by his fury or ex- 
citement; frequently, by an opposite condition, melancholy 
and quiet, morose condition ; by excessive fear, frequently, of 
persons and things which, ordinarily, do not exist. There 
are a great variety of circumstances which show this. Ex- 
pression of the countenance frequently is an index to a disor- 
dered condition of the mind. A man may be insane on one 
subject only ; I call that monomania. 

Crossed: The persons composing the faculty: of the medi- 
cal college are the two Drs. Westmoreland, Dr. Orme, Dr. 
Griffin ; Dr. O’ Keefe has been previously ; he has been longer 
than I have; he is not a professor now. Suppose a wound 
of the character described to you, the indentation in the outer 
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table sufficient to lay one-third the little finger in, what would 
be the immediate effect? Most probably it would prostrate 
him, a blow of that magnitude. How long would the pros- 
tration last? That would depend on the amount of injury 
done to the brain; a wound of that kind may produce con- 
cussion of the brain or compression; it might destroy the 
power of locomotion ; as a general thing, it would prevent a 
man going about and attending to his business; if he goes 
about, it is one evidence that it has been affected to a less de- 
gree, producing only very temporary confusion of the mind, 
to pass off in a few moments. A blow like that might affect 
him no more than temporarily; it would be so, if he goes 
about in his ordinary business. A blow of that magnitude 
would generally affect the mind more seriously ; the power 
often varies, under different cireumstances ; he might be pros- 
trated ; that is the general effect of a wound of that severity ; 
a blow causing a depression to cover one-third the little fin- 
ger would generally affect the brain. I have met prisoner 
occasionally ; I have only a speaking acquaintance with him. 

Dr. Jas. F. ALEXANDER testified as follows: Have known 
prisoner twenty years. He practiced medicine before the 
war. He is about fifty years old; met him frequently during 
the last four years. He is very intemperate; drinks a great 
deal of whisky, and he uses morphine and opium to a great 
extent. Saw him almost every day, for several years, but don’t 
think I have seen him free from the exciting or depressing 
effects of liquor and opium. The excessive use of them pro- 
duces derangement of all the organs of the body; all are 
affected, more or less. I include the brain and all its sur- 
roundings. Liquor or opium, singly or combined, produces 
derangement of the organs, which will affect the brain. It 
affects the brain more than any other organ. How? The 
continued excitement by its stimulating effects, produces an 
increased action, which becomes a source of irritation; that, 
kept up, will finally produce a lesion of the brain, producing 
a degeneration of the organ itself, the structure of it. Lesion 
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means inflammation; or degeneration itself might be lesion. 
Liquor acts very powerfully on the brain; more powerfully 
than on any other organ of the system. The mind and 
brain would certainly be affected by the long continued and 
excessive use of liquor and opium. I am satisfied the mind 
would be affected by alcoholic drinks. A man’s brain, when 
he is intoxicated, is congested; in a state of congestion. It 
is brought about by the excitement, that produces a flow of 
blood, and an excessive action of the brain itself. There is 
always a corresponding depression. A man gets drunk; 
when it passes off, a corresponding depression follows always. 
It makes him dull and stupid, and acts almost as bad as the 
stimulant itself. It is an abnormal condition of the brain. 
A man who gets drunk frequently, may have “ delirium 
tremens.” There is danger of cooling off too suddenly, for 
depression follows. It is necessary to keep up a degree of 
stimulant. If he went too far down, there might be danger 
of death. It is one of the curative means we adopt for re- 
lief. A sound mind is one in perfectly healthy condition. 
When a man is drunk, he is not sane; that is my opinion. 
I think the excessive use of alcoholic drinks would effectually 
destroy the brain, if continued long enough. He cannot 
pass through four or five years’ use of liquor, without having 
his mind very materially impaired. I mean when the use 
is continuous. I do not consider prisoner a man of sound 
mind, nor have not for some time. About the time of the 
shooting, I met with him every day; he was all the while 
under the influence of these stimulants. I do not consider 
him of sound mind now. 

Cross-examined: I never heard of, or saw the wound on 
his head before now. I do not consider a man who is drunk 
sane. If a man can recollect what took place before he was 
drunk, is he insane? If he recollects, it is a sign of sanity, 
as far as it goes; he might have been sane before. I consider 
no man sane, who is under sufficient amount of whisky to. 
make him drunk; then I do not consider him sane. When. 

Vou. xtv. 16. 
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a man is under “ delirium tremens,” he is insane in that sense 
of the term; but “delirium tremens” is not insanity. When 
a man is under the influence of fever, so that he sees strange 
things, he is not insane; that is delirium. The mere absence 
of the knowledge of right and wrong, temporarily, is not in- 
sanity. I think prisoner is afflicted with insanity. What 
indication of insanity have you seen in prisoner? I would 
dislike to mention some things. I will give you one. We 
have been intimate for twenty years; we practiced when 
there were no others here; we were very intimate. He has 
frequently come to me, and called me Aleck. He would 
come and say: “All I have to do to get him, is just simply 
to touch him; that is all that is necessary.” I have seen 
other things, in connection with this case, that to mention 
would look like prejudice, and I would not like to be re- 
quired to mention it. At the time of the occurrence of what 
I mention, he was under the influence of whisky and opium ; 
then you would see him muttering, talking to himself. 
I have seen him frequently talkng to himself. That is 
no evidence of insanity; the talking to himself might be 
produced by the drink or opium; that is frequently the con- 
dition of drunken men. I think no one who is a physician 
can tell morphine by the smell. I would not give morphine 
simply by the sight; I would dislike very much to take it 
on the judgment of anybody, simply by the sight. I do not 
believe any man can tell it by the sight; I do not know how 
to compare the amount he used, of morphine, with that of 
others. I have seen him take it in very large doses, I 
know a great many people that do it; they do not attend to 
their business as they ought to do—as well as without it, 
They know right from wrong, probably, but I think they 
would do it better without opium. No man under the exces- 
sive use of either, is a sane man. If a man is excessively 
avaricious, and kills a man to get money, I consider him in- 
sane. In that sense, a man might be so hungry as to kill a 
man to get a piece of bread, I should consider him insane, 
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and not responsible for it. I do not think it is possible to 
use opiates and liquor, without affecting the brain; I never 
knew any one to use them, without its affecting his brain; I 
believe it makes persons crazy. I think every man who uses 
liquor, when excited by it, is insane, and it impels him to do 
things he would not do without it. I do not know any crazy 
doctors in town; I don’t know any habitually drunk, prac- 
ticing medicine, with exception of prisoner. If I knew one 
accustomed to get drunk every day, I should consider him a 
crazy man. I would not like to risk him as a physician, 
They are many merchants and doctors who habitually drink, 
and yet follow business right. 

Re-direct examination: I could give other indications of 
insanity similar to those I have given. ‘These are the data 
on which I form my opinion. I knew him when he was 
under the influence of whisky and opium; he is so different 
that I am satisfied he is not a sane man. These are what I 
base my opinion on. 

Dr. W. F. WestMorELAND testified: I am cousin to 
prisoner ; he is between fifty-five and sixty years of age, I 
think ; he commenced the practice of medicine, I think, in 
1850—in 1849 or 1850. I am a regular licensed practicing 
physician ; I knew prisoner’s position before and up to the 
war; I practiced with him in 1852; I have met him fre- 
quently since the war; I knew him intimately. His prac- 
tice since the war has never been as good; pecuniarily he is 
less prosperous. In 1869, I think, he was living here. I 
have been about Redwine & Fox’s store frequently ; I think 
ever since the establishment of the firm, up to the difficulty, 
I don’t know that I have seen him take many drinks, but I 
have seen him when under the influence of stimulants; I 
knew of his using opium and morphine; I have seen him 
take them; I know he has taken it, from the effects I have 
seen produced. Morphine can only be guessed at by the 
sight; it would be difficult to detect it by the smell; I do 
not know that it could be detected by the breath. Opium 
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would have the odor, to a certain extent; more than mor- 
phine; I am not positive with regard to that ; Iam not posi- 
tive whether it leaves an odor or not. I practiced with pris- 
oner from July, 1851, to the fall or winter of 1852. His 
demeanor was very different then from what it is now; his 
conduct is very different now; there is a very marked change. 
I have never seen him take only a few drinks; I have seen 
him frequently under the influence of drink, or some stimu- 
lant. I have seen him when I considered him under the 
influence of opiates; at other times under alcoholic stimulants, 
as one would from a debauch from stimulants. It is frequent 
to use stimulants in extreme cases; in an extreme case it 
would be desirable. There is a class of practitioners who do 
not use stimulants. In some the nervous system is more in- 
volved than others; in some the effect is more perceptible 
on the stomachic organs; their action is interfered with ; the 
long use of opium and morphine would affect the brain ; it 
will have a corresponding effect when withdrawn; when 
kept up a long time the effect would be in proportion to the 
amount taken. The effect of alcoholic drinks is varied. In 
some instances, disease of liver, or, in a short time, the de- 
struction of that organ ; fatty liver and various affections of 
the liver ; sometimes affections of the stomach ; in others the 
kidneys ; the disease known as Bright’s disease of the kid- 
neys. The action of all the organs is dependent on the brain 
or nervous system. If the nerve is cut off from an organ, 
it ceases its action. The brain being affected, would affect 
more or less the other parts of the system. The long use of 
liquor impairs the mental faculties. Any lesion of the brain 
(mind) impairs, to the same extent, its reasoning faculties ; I 
mean the emanations from the brain itself. While I am not 
a materialist, I am, to some extent. The divisious of the 
mind are different, according to man’s fancy of authors, per- 
ception, reasoning faculties, his will, etc. What is a sound 
mind? One that is normal ; one not changed ; one in which 
there has been no lesion ; no organic change. By lesion, we 
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mean a change in the substance of the organ. We may have 
a functional derangement without organic change. Different 
men are affected differently. Stimulating drink does not pro- 
duce the same effects on all alike ; some would die from liver 
disease, some from kidney disease, etc. The effect on the 
brain is the thickening of the membrane. There is a pecu- 
liar character; the color is changed, and other changes too 
tedious to mention. In some there is no perceptible change, 
not in the substance of the brain. Sometimes it has a soft- 
ening effect on the membranes; would have an “atrophy” 
after a certain time. When the brain is thus affected, the 
mental faculties are impaired, and some instances where there 
is no perceptible organicchange. When a man is not habitual- 
ly drunk ; when he gets very drunk how is his brain affected ? 
There is more blood then; congestion of the brain, to some 
extent, when he is beastly drunk; when in this beastly con- 
dition he has too much blood, but it is not active; a man 
may take a few drinks and the brain is more active; when 
you get beyond that point to congestion so that the brain 
does not act you have coma. When a man is so drunk he 
cannot rise, his mind is not in a sound condition temporarily. 
Reason is temporarily dethroned ; when he gets sober it 
passes off and reason returns; the normal condition is re- 
stored, and we have a return to its normal condition. Would 
not a mind long affected every day, through a series of three 
to five years, be impaired to a greater extent than a person 
only occasionally intoxicated? It would be. 


I fill the chair of surgery in the medical college here; I 
have filled it since 1855. Would a wound on the head, as 
before described, fracture the outer covering of the head? 
There must be, necessarily, a fracture; I think it would have 
a greater effect long under these influences, than if he had 
not been under them; the effect would be the same on the 
head of a drunken man as on a sober man, if their tempera- 
ment was thesame. There is a very great difference between 
individuals in the injury, or the result of a blow on the head ; 
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one man may have a fracture driven in on the brain, in one 
case, while a slight injury, apparently, in another, would pro- 
duce very different results. A man, where the brain is irri- 
tated by liquor, would be more liable to a permanent injury 
than a man of the same temperament, sober. A low on the 
head of one man would not produce the same effect as on an- 
other man. Injuries of the brain induce a lesion of the 
brain itself, if the inflammation is of a permanent character, 
If inflicted on the head of one already excited, it would in- 
crease the action. In a recent injury, there would be greater 
sensativeness to the touch—more than one of long standing. 
If the inflammation subsides, the soreness subsides with it; 
the soreness is from the skin. A wound of a year’s standing 
ing is not likely to be very sensative ; there are some wounds 
of long standing that are very sensative, in a kind of neural- 
gic condition. The signs of insanity are so varied it would 
be difficult to describe them: not being able to reason ration- 
ally, monomania; a man may be irrational on one and good 
on others; some go from society, while others want to be 
prominent. It is owing to the phases of the insanity, as to 
what will be presented. What I call temporary insanity, is 
the result of some functional derangement of the brain—for 
instance, fever ; he does not talk rationally : I call that tempo- 
rary dethronement of reason, like when a man is drunk ; that 
is similar. Do you consider the prisoner a man of sound 
mind? He has not the mind he had ten years before; he 
had a different mind; his reason was different; his mind is 
deteriorated. There is a nice distinction to be made; his 
mind was not sound, it was deteriorated ; not the same mind 
he had, not his mental faculties, as he had before. 

Cross-examined: I never saw or heard of the wound on 
his head before the difficulty. 

W. F. WestTMoRELAND, re-introduced: I thought I was 
sufficiently distinct, that prisoner’s mind was not sound, and 
went to explain that his mind is not in a normal condition ; 

that he is not himself. I may not have seen prisoner for sev- 
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eral days before the shooting. For several years I have not 
regarded him as of sound mind; I think it was affected by 
the causes I have already stated: by intemperance, both in 
alcoholic drinks and morphine. I think his mind was affec- 
ted with insanity, if you call an unsound mind insanity. 
There are two kinds. Prisoner is afflicted with dementia; 
his mind is afflicted with changes I have described in inebri- 
ates. 

Cross-examined: At times I do not think he could distin- 
guish right from wrong. I can only speak of the general 
effect, that to a certain extent he was demented. His brain 
was not active, nor in its normal condition. Has his mind 
been in such a condition that, if he killed a man, he did not 
know it was right or wrong? I did not say that. That 
question I could not answer positively. At times he would 
not care, at times he would. I think, perhaps, he always 
knows it is wrong to shoot or kill a man. Was he more de- 
mented then than now? I think his intemperance has not 
been so great since as it was then. The cause producing 
the lesion of the mind is evidently liquor and morphine. 
The cause producing the effect is withdrawn. The cause was 
whisky. 

The following was agreed upon by counsel, as being the 
testimony of Dr. Pomeroy, who was suddenly ill: Dr. 
Pomeroy says he has known the defendant, Dr. Harrison 
Westmoreland, for the last fifteen or sixteen years; has 
known him intimately ; had many conversations with him, 
and on many subjects, both before and after the shooting of 
Dr. Redwine; he has been with him much, and talked with 
him much. He has been, since the war, a drinker of in- 
toxicating beverages, to excess, being nearly all the time 
under its influence; that frequently he has been in conversa- 
tion with him, on subjects to each interesting, and he would 
suddenly break from the conversation, and talk on something 
foreign to the subject of conversation, and strangely and fool- 
ishly, as to say : “I must go tothe mountains; have a tiger to 
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cateh, a lion,” ete. ; that from his intercourse with him, he is 
satisfied he was not, in 1869, and now, of sound mind ; that he 
went to see prisoner at the guard-house the next morning after 
Dr. Redwine was shot, and talked with him, and he then be- 
lieved he was a deranged man; that he had the opinion his 
mind was not right before the shooting of Dr. Redwine, and 
talked about it then, mentioning the fact to the family of 
Dr. Westmoreland. 

REBUTTAL BY THE STATE: Fox, one of the proprietors, 
and Berry and Palmer, two of the clerks of Redwine & Fox, 
testified that Westmoreland was constantly at the store, and 
bought his medicines there; that he frequently used very 
dangerous medicines, but used them properly, and always 
exercised sound judgment in putting up his prescriptions, 
They said he was a man of good mind and polished educa- 
tion—frequently quoted long passages from Virgil and Ho- 
mer, ete. They said he was frequently drunk and used mor- 
phine, and that when under the influence of liquor acted like 
other drunken men. They all testified that he had, as far 
back as 1867, showed them the depression in his skull, call- 
ing it a furrow in his skull. 

Fox testified that he had seen such depressions. in other 
persons’ skulls, and that they were so born. He also testi- 
fied that he had frequently before ordered Westmoreland 
from the store when he was drunk. 

Dr. Joel Branham testified that he, Dr. Crawford and 
Westmoreland were in the back room at the stove; that West- 
moreland was cursing Mr. Rawson, who was not present, 
saying had he found him he would have killed him. Ladies 
were in the front of the store, when Redwine came and led 
him out, as already stated. He frequently talked with 
Westmoreland on medical subjects, and thought him well 
informed when sober. In the streets he seemed melancholy 
and droopy. In said conversation he was rational. 

Dr. Ray testified that he knew Westmoreland intimately 
and knew nothing peculiar about his mind. For one who 
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drank so much, he showed more sense than any one witness 
ever knew. He did not doubt that long continued and ex- 
cessive use of opium and morphine was injurious to the mind 
and body; many do take it without visible injury. Long 
use of alcoholic drinks debauches a man. 

John H. James testified that in the summer of 1869, West- 
moreland applied to him to rent some rooms, and talked 
sensibly as other men; seemed to be drinking, however. 

Dr. Crawford said he had known Westmoreland for sev- 
eral years, and from his observation considered him of sound 
mind, 

Question: “ What is the effect of constant and excessive 
use of morphine and opium for four or five years?” “In 
some cases effect bad, in others without much effect. Some- 
times it would affect the nervous system, sometimes derange 
the general health. In some cases it might affect the brain, 
in others it might not. Some are seriously affected by its 
habitual, long continued use, others live on to old age.” 

Asked as to the long continued, excessive use of liquor, he 
answered: Sometimes it has bad effect; some drink with 
impunity, apparently. I have seen some men who have been 
drunk twenty years. The system, however, would be more 
or less affected. 

The following was read to him from the United States 
Dispensatory, page 626: “Opium is a stimulant narcotic. 
Taken by healthy persons, in moderate doses, it increases the 
force, fulness and frequency of the pulse, augments the tem- 
perature of the skin, invigorates the muscular system, quick- 
ens the senses, animates the spirits and gives new energy to 
the intellectual faculties. Its operation will thus extend to 
all parts of the system, is directed with peculiar force to the 
brain, the functions of which it excites sometimes even to 
insanity or delirium,” and witness was asked if that was 
correct? He said it may be correct as to some persons, 

Jonas Smith testified that he had long known Westmore- 
land, and saw him at Muhlenbrink’s grocery about two hours 
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before the shooting and conversed with him about fifteen 
minutes and he spoke rationally; he did not drink while 
witness was there, though he appeared to have taken a drink 
or two. Has seen Westmoreland too drunk to attend to 
business ; then he behaved like other drunk men. 

The evidence closed, defendant’s counsel stated that they 
would not contend that he was drunk when-he shot, but was 
insane, 

The trial began on Tuesday. Saturday evening the jury 
asked if they might walk about on Sunday in charge of a 
bailiff, and the permission was granted. 

After the argument was concluded, defendant’s counsel 
asked the Court to charge as follows: ‘Unless you are satis- 
fied from the evidence, beyond a reasonable doubt, that the 
defendant, at the time of the alleged offense, was a person of 
sound memory and discretion, you are bound to acquit.” 

“To constitute the crime of murder, under our law, the 
person committing the act must be, at the time, of sound 
mind and discretion, and that if the jury are satisfied, from 
all the evidence in the case, that the mind of the accused 
was at the time afflicted with insanity, he is not guilty of an 
assault with intent to murder.” 

“The word ‘insanity’ includes idiocy, lunacy, and all 
other kindred forms of mental infirmity, such as mania, de- 
mentia,” ete. 

“Even if the evidence, as to the insanity of the defendant, 
should leave it in doubt as to whether he was insane at the 
time of the commission of the alleged act; if it also leaves 
in doubt his sanity at that time, he is entitled to an ac- 
quittal.” 

“Though the evidence may leave the defense of insanity 
in doubt, if upon the whole evidence in the case, the jury 
entertain a reasonable doubt as to the sanity of the defendant 
at the time of the commission of the alleged act, they are 
bound to acquit him.” 

“Tf the jury cannot say, beyond a reasonable doubt, that 
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the defendant was sane at the time of the commission of the 
alleged act, or cannot say whether, at that time, he was sane 
or insane, they are bound to acquit him.” 

“Tf, from the whole evidence, the jury believe the de- 
fendant committed the act, but at the time of doing so, was 
under the influence of a diseased mind, and was really un- 
conscious that he was committing a crime, he is not, in law, 
guilty of an assault with intent to murder.” 

“The law holds no one responsible for his act, when his 
mind was so diseased at the time of the act as to be without 
reason, conscience and will, and when from such causes, the 
party accused was an involuntary instrument of such a dis- 
ease and incapable of refraining from the commission of the 
act.” 

“To convict a person of crime, he must have memory and 
intelligence to know that the act he is about to commit is 
wrong, to remember and understand, that, if he commit the 
act, he will be subject to punishment, and reason and will to 
enable him to compare and choose between the supposed ad- 
vantage or gratification to be obtained by the criminal act 
and the immunity from punishment which he will secure by 
abstaining from it.” 

“Tf the proof shows that the mind of the accused was 
unsound, diseased and afflicted with insanity, the question 
will be whether the disease of his mind existed to so high a 
degree, that for the time being it overwhelmed the reason, 
conscience and judgment, and whether the prisoner, at the 
time of the shooting, acted from an irresistible and uncon- 
trollable impulse; if so, then the act was not the act of a 
voluntary agent, but the involuntary act of the body, with- 
out the concurrence of a mind directing it.” 

“ The opinion of experts is competent testimony, and when 
the experience, honesty and impartiality of the witnesses are 
undoubted, their testimony is entitled to great weight and 
consideration, and is intended to aid the jury in coming to a 
correct conclusion in the case.” 
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The Court refused so to charge, but on the contrary charged 
the jury as follows: 

The defendant is charged with an “assault with intent to 
murder ” Columbus L. Redwine, by using a weapon likely 
to produce death. 

The law presumes that the defendant is innocent. The 
State makes the charge, and must prove it. It must, by 
testimony, remove the presumpiion of innocence. 

An assault is an attempt to commit a violent injury on the 
person of another. Murder is the unlawful killing of a 
human being, in the peace of the State, by a person of sound 
memory and discretion; with malice aforethought, either 
express or implied. ‘There must be an unlawful killing of a 
human being; it must be done by a person of sound memory 
and discretion, and with malice aforethought ; that malice 
aforethought may be either express or implied. 

Express malice is that deliberate intention unlawfully to 
take away the life of a fellow creature, which is manifested 
by external circumstances, capable of proof—such as delib- 
erate preparation for committing the act: a previous quarrel, 
threats, some expressed grudge, and the like. Malice shall 
be implied, when no considerable provocation appears, and 
when all the circumstances of the killing show an abandoned 
and malignant heart. If there has been an assault or provo- 
cation, and an interval between the assault or provocation, 
and the killing, sufficient for the voice of reason and human-— 
ity to be heard, the killing shall be attributed to deliberate 
revenge, and be punished as murder. 

What the law means by malice, in the crime of murder, 
is an intention to kill a human being, in a case where the 
law would neither justify, nor in any degree excuse the in- 
tention, if the killing should take place as intended. If the 
death be caused by the use of a weapon, which, as used, was 
likely to produce death, the person using it will be presumed, 
in the absence of proof to the contrary, to have used it with 
the intention of killing. When a man commits an unlaw- 
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ful act, unaccompanied by any circumstances justifying its 
commission, it is a presumption of law that he acted ad- 
visedly, and with an intent to produce tle natural and proba- 
ble consequences of the act. 

It is not necessary that the deliberate intention to kill 
should exist for any particular length of time before the 
crime is committed. In order to render the act of shooting 
a crime, there must have been a union or just operation of act 
and intention. 

Intention will be manifested by the circumstances con- 
nected with the perpetration of the offense, and the sound 
mind and discretion of the person accused. In this case it 
must appear to you that the defendant, at the time of the 
assault, was of sound memory and discretion ; that he at- 
tempted to commit a violent injury on the person of Colum- 
bus L. Redwine; that he did it with the intent to murder 
him by using a weapon likely to produce death. 

If these facts have been shown to you by the testimony, 
you would be authorized to find the defendant guilty ; if 
they have not been shown, you will find him not guilty. 

The defendant must have been of sound memory and dis- 
cretion. In reference to sanity or insanity, the opinions of 
witnesses unskilled on such subjects, are admissible as evi- 
dence, and are to be weighed by the jury, provided such 
opinions are accompanied by the facts upon which they are 
founded. The opinions of experts, medical men, are admis- 
sible and are entitled to great respect. This, like all the 
other testimony in the case, is intended to aid you in coming 
to a just and correct conclusion in the case; yet it is, at last, 
from the facts proven, that you are mainly to decide. You 
are not bound by any opinion unless it is sustained by the 
facts proven. 

The law presumes every man of sound mind, till the con- 
trary appears; and the burden of proof is on the defendant 
to show that at the time of the commission of the act he was 
not of sound mind, 
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And it ought to be made to appear to a reasonable cer- 
tainty, to your reasonable satisfaction, that, at the time of the 
commission of the act, he did not know the nature and quali- 
ty of the act; or, if he did, did not know that the act was 
wrong; and it devolves upon you to decide whether the de- 
fendant has, by proof, rebutted this legal presumption of 
sanity. ‘This is to be determined by the testimony. If a 
man has capacity and reason sufficient to enable him to dis- 
tinguish right and wrong, as to the particular act in question, 
if he has knowledge and consciousness that the act he is doing 
is wrong, and will deserve punishment, he is, in the eye of 
the law, of sound memory and discretion, and is responsible 
for his acts. 

If he has not that measure of memory and discretion, he 
is not responsible, and should be acquitted. If the habit of 
using intoxicating drinks or opiates, has created a settled un- 
sound condition of the mind; a fixed frenzy or insanity, 
whether permanent or intermittent, and such unsoundness 
went to the extent of leaving him without capacity and rea- 
son sufficient to enable him to distinguish right and wrong, 
as to the particular act in question, and to deprive him of the 
consciousness that the act he was doing was wrong, and would 
deserve punishment, he would not be responsible for his acts 
while in that condition. 

If, by the habit of using intoxicating drinks, or opiates, 
the defendant’s mind had become impaired ; was in a settled 
diseased condition, but he still had capacity and reason when 
sober to enable him to distinguish right and wrong, as to the 
particular act in question, had knowledge and conscious- 
ness that the act he was doing was wrong, and deserved pun- 
ishment, he would be responsible for his acts. 

Drunkenness is not an excuse for crime, unless it was oc- 
casioned by the fraud, artifice or contrivance of another. If 
the defendant had the measure of mind of which I have 
spoken, when sober, and he voluntarily used intoxicating 
drinks, and by that means deprived himself of that memory 
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and discretion, he would be responsible for his acts, while in 
the fit of intoxication. The law does not permit a man to 
avail himself of his own gross vice and misconduct to shel- 
ter himself from the legal consequences of crime. 

If, at the time the act was committed, the defendant was 
under the immediate influence of opiates, or intoxicating 
drinks, and had not the memory and discretion of which I 
have spoken, but would have had that memory and discre- 
tion, but for the immediate influence of the opiates or 
drinks, he would be responsible for his acts; otherwise, he 
would not. At the time the act was committed, was the de- 
fendant under the immediate influence of intoxicating drinks 
or opiates? If so, if he had been free from that immediate 
influence, at that time, would he have had reason and discre- 
tion to have distinguished right and wrong, as to the particu- 
lar act in question? Would he have had knowledge and 
consciousness that the act he was doing was wrong, and would 
deserve punishment? If he would have had, he was re- 
sponsible for his act. The test is applied to his mind when 
sober, and not when drunk. Drunkenness, like all the other 
proof, may be looked to, to see whether he had the intent to 
murder; but you are to take the measure of his capacity 
when free from the immediate influence of intoxicating 
drinks, or opiates, to determine whether he was responsible. 
The question is not whether the defendant had a mind equal 
to that of others; nor whether it was equal to what it had 
formerly been; but whether, at the time of the commission 
of the act, he had the legal memory and discretion of the 
law, which I have explained to you. If the ordinary condi- 
tion of his mind, when free from the excitement of liquor, 
was regular, capable of understanding the moral quality of 
his acts—of speaking, reasoning and acting coherently, and 
he voluntarily deprived himself of reason, by intoxication, 
and committed an act in that condition, he is responsible ; 
otherwise, he would not be. 

If, after a careful survey of all the testimony, you have a 
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reasonable doubt of the defendant’s guilt, you will acquit 
him. Absolute certainty is not to be attained by any mode 
of judicial investigation. A moral or reasonable certainty 
is all that the Jaw requires, and all that is attainable. Still 
his guilt must be made plainly and manifestly to appear; 
it must be shown beyond a reasonable doubt, a doubt that 
grows out of the testimony, and leaves the. reasonable mind 
wavering and unsettled, cannot be satisfied from the evi- 
dence. You cannot create for yourselves a doubt, and act 
upon it; you cannot raise an artificial or captious doubt, in 
order to acquit. The doubt should be real, and honestly 
and fairly entertained, after all reasonable efforts have been 
made to find out the facts. If such a doubt as that exists, 
you will acquit him; if such a doubt does not exist, it 
would be your duty to convict. You are to receive the law 
from the Court, and the testimony from the witnesses ; and 
you will apply your conclusion as to the law that you 
receive from the Court, and your conclusion as to the 
facts you receive from the witnesses together, and, from 
your judgment of botn, form your verdict. The Court ex- 
presses no opinion as to what has or what has not been 
proven. In civil cases, the preponderance of testimony is 
considered sufficient to produce mental conviction. In crimi- 
nal cases, a greater strength of mental conviction is held 
necessary to justify a verdict of guilty. Put far from you 
all prejudice or bias; solemnly, carefully and impartially 
consider the case, and a true verdict give according to the 
evidence. As you may find him, guilty or not guilty, so 
express it in your verdict. 

The jury found the prisoner guilty. His counsel moved 
for a new trial, upon the following grounds: 

The Court erred, 1st. In holding Glazener to be a compe- 
tent juror. 2d. In refusing to dismiss the panel of jurors 
selected by the bailiff. 3d. In allowing Howell to tell what 
prisoner said, when he did not remember all he said. 4th. 
In refusing to let Calhoun tell what prisoner said about the 
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wound on his head, who inflicted it, ete. 5th. In refusing 
to charge as requested, in part and in whole. 6th. Because 
the charge, as given, was inapplicable to the facts of the 
case. 7th. Because the verdict was contrary to the law and 
testimony. 8th. Because the jury, after they were impan- 
neled and charged with the consideration of the case, several 
times separated, and walked in public places, through public 
streets, and along public thoroughfares, where large crowds 
of persons were assembled. 9th. Because written papers 
were received and sent out by some of the jurors, while they 
were confined, and carpet bags received by them, and com- 
munications were had with persons who were not jurors. 
10th. Because it was communicated to the jury, that one 
Gresham, an officer of Court, had made a bet on prisoner’s 
conviction. 11th. Because the jury several times were fur- 
nished with ardent spirits, had it iu their rooms, and used it 
by drinking the same. 


As to these last grounds, the following affidavits were 
read: 


GEORGIA—Fuvtton County: 


Manson Stroup, being sworn, says he was the bailiff 
who had charge of the jury in the case of The State vs. 
Harrison Westmoreland, charged with the offense of assault 
with intent to murder, tried at the present term of Superior 
Court of Fulton county; that he had charge of said jury 
from the time they were impanneled, until they were dis- 
charged from the consideration of the case, to-wit: from 
Wednesday, the 10th day of May inst., until Tuesday morn- 
ing following; that said jury was taken to the Air Line 
House, on Pryor street, to take their meals and sleep; that 
several times after the case was submitted to the jury, said 
jury separated; that it was impossible for deponent, as an 
officer, to control some of them; that on Sunday morning, 
after breakfast, while taking a walk, three of the jurors, 
against the consent and remonstrance of deponent, separated . 

Vor. xuv. 17. 
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from their fellow jurors, and for some time refused to accom- 
pany their fellow jurors. One of them cursed deponent, and 
said they had a right to go where they pleased; that on 
Sunday, after their return from the woods to the Air Line 
House, four of the jurors were in a room up stairs, while the 
other eight were below stairs; that in the afternoon of said 
Sunday, about three o’clock, the jury insisted on taking 
another walk, and against the wishes and remonstrances of 
deponent, they left the Air Line House, passed by the Stub- 
blefield House and American Hotel, where a crowd of per- 
sons were assembled ; went through the passenger depot to 
Loyd street, and thence to Decatur street, to the city ceme- 
tery ; that on the route, they. saw, and came in contact with 
various persons; that they passed through some of the most 
public streets and thoroughfares in the city, meeting persons 
going to, and from church, and other places; that three of 
said jurors stopped at a church, and refused to leave, and 
deponent was compelled to leave them; that one of the ju- 
rors was clean shaved, and deponent accused him of leaving 
the room to be shaved, which he denied; that carpet bags 
containing clothes, as deponent supposed, were sent to some 
of the jurors; one of them he did not examine; that some 
of the jurors received and sent out written papers. One 
juror went to his house, and talked to his wife. Deponent 
found it impossible to control them. 

The jury knew of a bet being made by one Gresham, an 
officer of Court, on the conviction of the prisoner. Depo- 
nent informed them that such bet had been made. On Sun- 
day morning, the jury seemed to be quite lively. Deponent 
says that he used his best endeavors to control said jury, but 
was unable to do so, they asserting that the judge said they 
could go where they pleased. Deponent knows that the jury’ 
had liquor (ardent spirits) in their room, more than once, and 


used the same, MANSON STROUD, L. C. 
Sworn to and subscribed before me, May 19th, 1871. _ 
THoMAS SPENCER, J. P. 
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GEORGIA—Futron County: 

In person, before me, came John Eddleman, who, being 
duly sworn, deposes and says, that he heard Mrs, Jackson, 
wife of T, C. Jackson, who was on the jury who tried the 
defendant, Westmoreland, ask the said Jackson when he 
was coming home, and he told her that he did not know 
whether he would ever get home or not. 

This was on Sunday, when the jury were walking out on 


Pryor street. 
JOHN EDDLEMAN. 


Sworn to and subscribed before me, this June 10th, 1871. 
JoHN MILLEDGE, Jr., Notary Public. 


GEORGIA—Fvtton County: 

T. P. Westmoreland and T. W. J. Hill, two of the attor- 
neys for Harrison Westmoreland, in the above stated case, 
being sworn, say: That, after the trial of said case, hearing 
that the jury had been guilty of misconduct, they called on 
Manson Stroud, the bailiff who had charge of the jury, for 
the purpose of ascertaining the truth of the matter. That, 
at first, he was reluctant to give any information, but finally 
told us all that transpired, within his knowledge. All the 
facts given us by him was reduced to writing, in his presence, 
and read to him and assented to by him. At his request, we 
omitted to state in the affidavit that he furnished the jury 
with spirituous liquors, and that he knew it was wrong. He 
also stated to us that he had had charge of many juries, and 
that was the most unmanageable jury he ever had under 
charge. He stated to us that three of the jurors drank a 
pint of whisky by themselves. These facts, at his request, 
were omitted in his affidavit. These deponents say that in 
his affidavit, no fact was left out, except at his own request. 

T. W. J. HILL, 
T. P. WESTMORELAND, 
Sworn to and subscribed before me, June 13th, 1871. 
Ws. T. Newman, 
Notary Public, Fulton county, Georgia. 
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GEORGIA—Fv.ton County: 
Harrison Westmoreland, the defendant in the above stated 

case, and L. J. Gartrell, T. P. Westmoreland, T. W. J. Hill 
and Milton A. Candler, the attorneys for Harrison West- 
moreland, being sworn, say: That the facts stated in the af- 
fidavit of Manson Stroud, the bailiff who had charge of the 
jury in said case, made before Thomas Spencer, Justice of the 
Peace, on the 19th day of May, 1871, and the facts stated in 
the affidavits of ‘T. A. Poole, made before J. H. James, No- 
tary Public, on 3d June, instant, and the facts stated in the 
affidavit of J. S. Keith, made before Daniel Pittman, Ordi- 
nary, on 6th June, instant, relative to the irregularity and 
misconduct of the jury, and communication with them, did 
not come to the knowledge of deponents until after the trial 
of said case, and the jury had been finally discharged from 
the same, after they had returned a verdict. 

H. WESTMORELAND, 

T. W. J. HILL, 

MILTON A. CANDLER, 

LUCIUS J. GARTRELL, 

T. P. WESTMORELAND. 
Sworn to and subscribed before me, June 12th, 1871. 
W. N. VENABLE, Clerk. 






























GEORGIA—Futton County: 

Thomas A. Pool, being sworn, says he was one of the ju- 
rors impanneled to try the defendant in the above stated case; 
that Manson Stroud was the bailiff who had charge of said 
jury, from the time they were impanneled until they were dis- 
sharged from the consideration of the case; that the jury was 
\ taken to the Air Line House, on Pryor street, to take their 
meals and sleep; that, on Sunday before the trial was com- 
plete, the jury took a walk to the woods ; while out walking, 
all of the jurors stopped at a church, some separated from their 
fellow-jurors, and the bailiff had to go back after them. On 
Sunday morning, while at the Air Line House, one of the 
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jurors went out of the room and got shaved ; he said the price 
of shaving was a quarter, Some of the jurors went to the 
privy, unaccompanied by the officer ; some of the jurors re- 
ceived carpet-bags ; some jurors received written notes. De- 
ponent mentioned to bailiff he ought to read the notes, which 
he declined doing. The jury, in the afternoon of Sunday, 
took another walk, going up Pryor street to the corner of 
the Stubblefield House, across to American Hotel, thence to 
car shed, through the car shed to Loyd street, thence to De- 
catur street, and thence to the cemetery. While on the way, 
deponent heard remarks made by persons to the bailiff and 
jury. Several persons were at the cemetery while the jury 
was there; the jury returned by a different route to the Air 
Line House. Deponent protested against such conduct, and 
mentioned the impropriety of the same to the bailiff. Some 
of the jurors seemed to be uncontrollable. On Sunday, one 
juror conversed with a person, (deponent supposed his broth- 
er.) The jury knew of a bet being made by one Gresham 
on tke verdict of the jury; the fact was communicated by 
the bailiff. The jury, several times during the trial, had ar- 
dent spirits, and used the same by drinking, and after the 
jury had made up their verdict, and before they returned it 
in Court, they had and used ardent spirits. 
THOMAS H. POOLE. 
Sworn to and subscribed before me, June 3d, 1871. 
J. H. JAMES. 


GEORGIA—Fvtton County: 


J. L. Keith, being sworn, says that he is the proprietor of 
the Air Line House, in the city of Atlanta; that the jury 
impanneled to try Harrison Westmoreland, indicted for “an 
assault, with intent to murder,” at the present term of the 
Superior Court of Fulton county, took their meals and slept 
at the house of deponent; that, during the time the jury 
was at the house of deponent, he let the bailiff who attended 
said jury have ardent spirits, by the bottle, three different 
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times; said bailiff informed deponent the liquor was for said 

jurors. J. L. KEITH. 

Sworn to and subscribed before me, June 6th, 1871. 
DanieEv Pirrman, Ordinary. 


In reply thereto, the following affidavits, were read by the 
State’s counsel : ; : 


GEORGIA—Futton County: 

Personally appeared before me, the attending officer, Man- 
son Stroud, the bailiff, who had charge of the jury in the 
Westmoreland case, and for explanation of his affidavit made 
in this matter, on the 19th of May last, deposes and says: 
The jury was kept in the Air Line House; that they as- 
cended one flight of stairs, and at the landing had a room 
called their sitting room; from the hall, on the same floor, 
was a platform, leading about twenty or twenty-five feet to 
the privy, the way to which is planked up so high that no 
one can go to or from it, except by the passway or hall on 
which their sitting room is situated. They had another room 
up stairs, (with stairway leading from the sitting room hall 
to the third floor hall.) .The only separation of the jury 
known to deponent, was, that the jury being troubled with 
bowel affections, frequently, one or more, went from the jury 
to this privy, but on going and coming could not have any 
communication with the outside world. And one time, on 
Sunday, four of the jury being sleepy, this deponent let 
them stay in the sleeping room, he having locked them up 
there and kept the key with him, and he staid with the other 
eight in the sitting room, where he could see the stairway 
going to the sleeping room. This sleeping occurred between 
ten o’clock A. M., and the dinner hour; deponent waked 
them up at the dinner hour. 

The separation alluded to, while out walking Sunday 
morning, was in this wise: The jury had been permitted, 
in open Court, by consent of the counsel and order of the 
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Court, to walk out in my charge during Sunday. About 
eight o’clock a. M. they went directly south from the hotel 
to the woods, and got back about ten o’clock. In coming 
back, when we got to the corner of Washington and Mitchell 
streets, at the Baptist Church, some of the jury wished to go 
back to the Air Line House, and part wished to go towards 
the depot. 

Jackson, Barrett and Carlton stopped at the church steps, 
on the corner of said streets; the others went down Mitchell 
street about forty or fifty yards. I stood where I could see 
both parties, and asked the three to go on with the others ; 
they hesitated and grumbled, because the majority would not 
go their way. One of them did curse the deponent, and he 
started off to the majority, and before we got to them, these 
three came on and joined the body. Nobody passed, during 
their separation, either party, and the separation did not last 
three minutes, if that long. That he opposed the second 
walk in the evening, only because he did not feel like taking 
a long walk; they did pass through the streets as stated, and 
did meet persons going and coming, but no one spoke to 
them, nor they to any one; this is all I meant by coming in 
contact with persons, and so stated to the writer of the other 
affidavit when it was made and written. The three jurors 
stopping at the church is the incident already mentioned. 
No other stopping or being near a church occurred, and my 
leaving of them was starting to the majority, as aforesaid. 

One of the jury was shaved, but he said he had his tools 
in the room, and deponent does not think there was any bar- 
ber shop in the hotel : just before this, some one had brought 
this juror a small carpet-sack, saying it had Mr. Carlton’s 
clothes in it; the key was to it, and as Mr. Carlton needed 
clean clothes, deponent let him have it, and, being assured it 
contained only a change of clothes, did not examine it. He 
supposes the shaving tools were in that sack. No other car- 
pet-sack was handed to any juror, except to D. R. Prothro, 
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and deponent knows it had nothing in it but a change of 
clothing, for he examined it. 

If any note was received by any juror, this deponent does 
not know it. Carlton wrote a note to his family, telling 
them where he was and asking for a change of clothing. 
Agricola, a baker, wrote a note to his wife, telling her how 
much bread to bake for customers. 

These notes were read by me, and I suppose the jury, or 
some of them, may have read them. Carlton’s I sent out, 
and his carpet-sack was returned in answer to it. I con- 
cluded it might be wrong to send Agricola’s—the negro who 
wished to carry Agricola’s note heard it read, and heard 
him and me talk of it, and I remarked: “ You have heard 
what Mr. Agricola said to me—go and tell his wife.” This 
is all I know of notes, to or from the juror. 

The going of a juror to his house and talking with his 
wife, was in this wise and not otherwise. Jackson’s house 
is directly on the route from the Air Line House to the 
woods, and near the suburbs ; in going out Sunday morning, 
they passed by without stopping ; in coming back, I took 
the jury in to the well to drink. Until we got in, I did not 
know it was Jackson’s house. While the jury was taking 
water, Mrs. Jackson came on the piazza; her husband asked 
her if she was well and was going to church, and where 
her sister was? She answered these questions, and neither 
said anything more; nor were they closer than eight feet to 
each other, and I was between them. He did not go into 
the house, nor did she come out, and we staid on the lot only 
long enough to draw a bucket of water and all to drink— 
say five or ten minutes. 

As to the betting, this deponent says that, some time du- 
ring the trial, the deputy sheriff, Perkerson, told deponent, 
“if Gresham (bailiff) speaks to a juror, or comes near one, 
bring him directly to me.” I asked him why, and he said 
Gresham had been betting on the verdict, but did not say 
which way, nor had I any idea which way he bet. When we 
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went to the room, I cautioned the jury not to let Gresham 
come near or speak to them, without telling me; and when 
asked why, I told them what Perkerson had told me; I did 
it simply as a caution, to guard against the intimated ap- 
proach by Gresham. 

The only liquor had by the jury was as follows: On three 
different mornings, the jury wished a morning dram, and on 
each occasion, I gave them a pint of rye whisky; deponent 
only tasted it one morning; three of the jury, he thinks, did 
not taste it; he thinks the jury had a pint on each of the fol- 
lowing days, to-wit: Wednesday, Friday and Sunday; they 
had no more, and this deponent took care that no one should 
take more than a morning dram. 

All I meant by the jury being uncontrollable was, that I 
could not prevent such separation as aforesaid, going to the 
privy, ete.; but the jury behaved as well as a jury could do, 
and were very gentlemanly, except the one who cursed me 
because I would not take the jury his way in returning, as 
aforesaid. 

He has heard the affidavit of the juror, Poole, read, and 
the foregoing and following explains it. He denies refusing 
to read any note sent to the jury, and does not remember any 
being received, or Poole saying any such thing as to reading 
them. No remarks were made en route to the cemetery, ex- 
cept that, in going, they were met by a negro with the carpet- 
sack for Prothro, (a juror) and asked to deliver it to him; 
he did not know Prothro’s name, but pointed him out, and I 
then told him to go and leave the carpet-sack at the Air Line 
House, and we went on, and when we got back, got the sack 
for Prothro; that is the carpet-sack already aluded to. If 
any other remarks were made deponent does not know it. 

The cemetery covers perhaps over twenty-five acres of land, 
and persons were there while the jury were; but the jury 
had no communication with any one there. 

Poole did not mention to me any impropriety in the jury 
nor protest against their conduct ; he was the main man insis- 
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ting on having the liquor, and he behaved no better than the 
other jurors. When Carlton’s brother brought his carpet- 
sack, Carlton said something to me about his business in his 
brother’s presence, and in the hearing of the jury, if they 
were listening. Carlton was in the jury-room and his brother 
outside ; they did not speak to each other at all. 

There was no other incident to which Pvol’s affidavit can 
allude but this; if so deponent does not know it. All these 
facts were told to the writer of the first affidavit before it 
was written; and [ requested him to put them in, but he 
said the other side would make any explanation of what I 
might make affidavit to, and I, supposing he had a right to 
put it down his way, suffered it done; and I came and told 
the solicitor that I wished him to explain it before it came 
up, and he said he would, or words to that effect. 

MASON STROUD, L. C. 
Sworn to and subscribed before me, this the 9th day of June, 


1871. W. R. Venaswe, Clerk. 


GEORGIA—Fvu.tton County: 

Personally appeared before me, the undersigned, John M. 
B. Carlton, who, being sworn, deposes and says: that he took 
the carpet-sack to his brother, while on the Westmoreland 
case, and delivered it in presence of the bailiff, and that it had 
nothing in it but a change of under-clothing, and a hand- 
kerchief or two; that his brother’s wife had been expected 
to go from home, and his brother asked if she had left, when 
deponent replied, “ Yes.” The juryman Carlton was then 
asked if he had collected certain rent, and he answered, but 
what the answer was is not now remembered. This, he 
believes, is all that was said; and it was rather done by 
using the bailiff as a medium, than by direct conversation. 
Nothing was said about, or even hinting at, the case. 


JOHN M. B. CARLTON. 


Sworn to and subscribed before me, 19th June, 1871. 
JetHRO W. Mannine, Notary Public, F. C., Georgia. 
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GEORGIA—Futron County: 

Personally appeared before me J. R. P. Carlton, who, be- 
ing duly sworn, deposes and says: that he was one of the 
jury which tried H. Westmoreland at this Term. On Mon- 
day morning between daylight and sunrise, he went out of 
the back door of the Air Line House, about fifty steps into 
the back door of a barber-shop which fronts on Alabama 
street; the front door of the shop was closed; no one was 
present when he entered except the negro boy who cleans up 
the shop. I asked him if I could get a shave quickly? he 
said, ‘‘yes,” and called to the barber, who had not gotten up; 
he, a negro, came in and shaved me. I paid for the shave 
to a white man, who had just come in, and went back out of 
the back door of the shop into the back door of the hotel to 
the jury room. The front door of the shop was opened just 
as I was leaving, but no one was present while I was there ex- 
cept as aforesaid; and I spoke to no one while I was from 
the jury, nor any one to me except as aforesaid. 

When the jury were passing the Baptist Church, Sunday 
morning, there was a temporary separation of the jury by 
several of them stopping at the church steps, while the others 
walked some distance down Mitchell street; the bailiff was 
present; it was a mere temporary stop, to see if the jury 
would not go down Washington street, and no one was pres- 
ent but the jurymen and bailiff, and no conversation was had 
with any one but the jury and bailiff, and that only as to 
the street on which he wished the jury to go. 

He further states that he had requested the bailiff on Sun- 
day morning to bring some one to shave the jury, and he did 
not, and deponent went to the shop Monday, as aforesaid, 
with no intention of doing wrong, thinking it could do no 


harm. J. R. P. CARLTON, 


Sworn to and subscribed before me, 11th June, 1871. 
8. B. Hoyt, Notary Public. 


lt 
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GEORGIA—Futtron County: 


Personally appeared before me, the attesting officer, Thomas 
C. Jackson, a juror who tried Harrison Westmoreland, and 
being sworn deposes and says: that he has seen and heard 
read the affidavit of Manson Stroud, constable, made on the 
19th of May, 1871, before Thomas Spencer, Justice of the 
Peace; of Thomas H. Poole, made June 3d, 1871, before J. H. 
James, Notary Public; and of J. L. Keith, made 6th June, 
1871, before Daniel Pitman; and the explanatory affidavit of 
Stroud, made this day, before W. R. Venable, Clerk; and 
that this last affidavit of Stroud substantially states the truth, 
as to the conduct of the jury while on said case. 

At one time while walking, the bailiff, Stroud, did not seem 
disposed to go where the jury wished, and this deponent re- 
minded him of the Judge’s permission to walk out, and did 
use an oath in remonstrating with the bailiff; he is in the bad 
habit of cursing when fretted, and was a little fretted on that 
occasion. 

I believe the jury behaved well. The jury had but little 
difficulty in the case, the trouble with making up the verdict 
sooner was because Poole and Harper did not agree as soon as 
the others. T. C. JACKSON. 
Sworn to and subscribed before me, this 9th June, 1871. 

Sipney DELL, Notary Public, Fulton county, Georgia. 


GEORGIA—Fwutton County. 


Personally appeared before me, the attesting officer, R. B. 
Hicks, James W. Coker, William J. Barrett and L. F. Heflin, 
who being duly sworn, depose and say: that they have read 
the affidavits alluded to in T. C. Jackson’s affidavit taken in 
this case, they were of said jury, and believe that the explan- 
atory affidavit of Stroud substantially speaks the truth as to 
the conduct of the jury on said case. 

They futhermore say that they were the part of the jury 
which went down Mitchell street, when some of the jury 





ATLANTA, JANUARY TERM, 1872. 277 


Westmoreland vs. The State of Georgia. 


stopped at the Baptist Church Sunday morning ; that when 
they had gone thirty or forty yards and found that some of 
the jury had stopped, they sat down on the side-walk, and 
waited for them not exceeding two or three minutes, when 
they came on and joined the body. 

During this separation nobody spoke to any one of the 
majority of the jury; nor any one of them to any one; nor 
did they speak to each other about the case or trial. Fur- 
thermore, they remember that Carlton and Barrett refused to 
drink any of the liquor brought to the jury-room ; the whole 
quantity used is correctly represented by said explanatory 
affidavit. R. B. HICKS. 

JAMES W. COKER. 
L. F. HEFLIN. 
WILLIAM J. BARRETT. 


Sworn to and subscribed before me, this 12th June, 1871. 
W. R. VENABLE, Clerk. 


GEORGIA—Fvtton County. 

Personally appeared before me, W. J. Barrett, who being 
duly sworn, deposeth and says: that it was Monday night 
after the Westmoreland case was argued, and when the jury 
was taken from the jury-room to be taken to supper, that the 
bailiff, Stroud, warned the jury not to let the bailiff Gresham 
come near or speak to them, (as stated in Stroud’s explana- 
tory affidavit.) He did not say on which side the bailiff had 
bet. W. J. BARRETT. 
Sworn to and subscribed before me, this 12th June, 1871. 

W. R. VENABLE, Clerk. 


GEORGIA—Fu.ton Country. 

Personally appeared before me, Thomas G. Gresham, who 
being duly sworn, deposeth and says: that on Monday evening 
after the Westmoreland case was argued, and the jury had 
been carried to the jury-room, he was with a party of gen- 
tlemen at the store of Redwine & Fox, when some gentleman 


= . oa ahaa 
siediienieniee ee 


e pals 
ens ee RE IS 





278 SUPREME COURT OF GEORGIA. 





Westmoreland vs. The State of Georgia. 





proposed to give mea hat if the jury found Westmoreland 
guilty ; and I said I would give him one if they did not, 
I never made any other bet as to said case, and after that I 
did not go near the jury, nor did I see them till they brought 
their verdict into Court on Tuesday morning. 

Furthermore, he says he had nothing to do with the jury 
during the trial, nor spoke to any of them during the trial. 
Indeed, he was the bailiff of the Grand Jury, and was gene- 
rally outside of the court room, and said little wager was 
made by him more as a matter of sport than otherwise. 


T. G. GRESHAM. 


Sworn to and subscribed before me, 12th June, 1871. 
W. R. VENABLE, Clerk. 


The motion for a new trial was overruled by the Court, 
and counsel for prisoner excepted and alleged said ruling 
and decision as error. 


GARTRELL & STEPHENS; Hirt & CANDLER; T. P. 
WESTMORELAND, for plaintiff in error. 


J. T. GLENN, Solicitor General ; A. W. Hammonp & Son, 
for the State. 


MonTGOMERY, Judge. 


The leading features in this case present a striking simi- 
larity to those of Choice against the State, 31 Georgia, 424. 
In each case the prisoner takes mortal offense at an act to- 
wards himself done by his victim, which the latter was per- 
fectly justified in doing. In each the prisoner is a man of 
dissipated habits; drinks, and broods over his imaginary 
wrong until he works himself up to the point of shooting 
down a man walking peaceably along the streets of Atlanta 
at the time. In each, after the commission of the crime, the 
attempt is made to screen the offender from punishment by 
a plea of insanity, resulting in each case, it is singularly 
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enough said, from an injury on the head, received some years 
before, and from superadded dissipation. Only in the result 
of the crime do the cases diverge from each other in any ma- 
terial fact. The victim in the present case escaped the death 
inflicted in the other by a more skillful marksman. Has the 
impunity with which the prisoner escaped in the one case 
been the temptation to the commission of the crime in the 
other ? 

Many points are made in the bill of exceptions. The fol- 
lowing, it is believed, embraces all that are material: 

1. It is alleged that in impanneling a jury, one of the 
jurors said he had formed and expressed an opinion from 
hearsay, but could give the prisoner a fair trial. The Court 
refused to exclude him for cause, and the prisoner challenged 
peremptorily. The jury was obtained before the prisoner 
exhausted his challenges. This refusal of the Court is al- 
leged as error.: That it is not error, see the following au- 
thorities: Mitchum vs. The State, 11 Georgia, 636; Ander- 
son vs. State, 14 Georgia, 710; Griffin vs. State, 15 Georgia, 
476; Jim vs. State, Ibid, 534; Mercer vs. State, 17 Georgia, 
146; Wright vs. State, 18 Georgia, 383; Costly vs. State, 19 
Georgia, 614; Thompson vs. State, 24 Georgia, 297. The 
Court is the trior, and no error lies to his finding: Gallo- 
way vs. State, 25 Georgia, 596. See 22 Georgia Reports, 
556 ; 25 Georgia Reports, 57. 

2. Again, it is objected that some of the jurors were sum- 
moned by a bailiff in attendance upon the Court, and not by 
the sheriff. For this cause the array was challenged. The 
Court overruled the objection, and this is excepted to. We 
fail to perceive the validity of the objection here also: Con- 
ner vs, State, 25 Georgia, 515; McGuffie vs. State, 17 Geor- 
gia, 497. 

3. Another exception is, that the Court permitted a wit- 
ness to testify to all of a conversation of defendant heard by 
him, there being parts of it which he did not hear. It may 
be remarked that the conversation was a desultory one, ex- 
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tending through an hour or two, detached portions of which 
were heard by witness, as they went in and out of his pres- 
ence, all the witnesses during the course of the trial being 
placed upon thestand. Wesee noerror in this. ‘“ If one part 
of a conversation is relied on as proof of a confession of the 
crime, the prisoner has a right to lay before the Court the 
whole of what was said in that conversation.” 1 Greenleaf’s 
Evidence, section 218 ; 2 Brod. and Bing., 290, 291. It is 
nowhere said he may require the prosecution to do it. On 
the contrary, it is admitted “subject to all the consequences 
of having it considered as part of his evidence.” 2 Brod. 
and B., 191. 

4. Defendant attempted to give in evidence his own say- 
ings as to when a certain injury was inflicted upon him, and 
who inflicted it, made to his physician several days after the 
commission of the offense for which he was indicted. The 
rule is that complaints of physical suffering made to a phy- 
sician may be testified to by him to show the extent of the 
injury sustained by the prisoner: 1 Greenl. Ev., section 102. 
The rule goes no further. 

5. The next objection is that the Court refused to charge 
the jury that if they had a reasonable doubt as to the sanity 
of the prisoner, they should acquit. The Court did charge 
the jury that the law presumes sanity until the contrary is 
made to appear, and that the burden of proof on this point 
was on the defendant; “and that it ought to be made to appear 
to a reasonable certainty, to your reasonable satisfaction, that 
at the time of the commission of the act, he did not know the 
nature and quality of the act, or if he did, did not know that 
the act was wrong.” ‘Ifa man has capacity and reason suf- 
ficient to enable him to distinguish right and wrong as to the 
particular act in question, if he has knowledge and conscious- 
ness that the act he is doing is wrong, and will deserve pun- 
ishment, he is, in the eye of the law, of sound memory and 
discretion, and is responsible for his acts. If he has not that 
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measure of memory and discretion he is not responsible, and 
should be acquitted.” 

After charging the Jaw correctly as to the effect of habit- 
ual drunkenness, the Court added: “ If, after a careful sur- 
vey of all the testimony, you have a reasonable doubt of the 
defendant’s guilt, you will acquit him.” We think the 
charge as favorable to the defendant as he could have 
asked. It certainly warranted the jury in finding the 
defendant insane, upon less evidence than that required by 
the fifteen Judges of England, in their answers to the ques- 
tions propounded by the House of Lords, after the trial of 
McNaughton for killing Drummond, in 1843, which an- 
swers were approved by this Court, in the Choice case, as 
sound law. Indeed, the Judge charged, in effect, all that 
was asked of him by the defendant. He charged that 
if the jury had a reasonable doubt of the prisoner’s guilt, — 
they should acquit. As he was clearly guilty, and so ad- 
mitted by the line of defense adopted, unless he was insane 
the charge was tantamount to telling the jury that, if they 
had a reasonable doubt of the prisoner’s sanity, they should 
acquit. 

6. The next ground of alleged error is the refusal to 
grant a new trial for misconduct on the part of one or more 
jurors in the jury-room, during the progress of the trial 
which lasted several days, in that “ written papers were re- 
ceived and sent out by some of the jurors, while they were 
confined, and carpet-bags received by them, and communica- 
tions had with persons who were not jurors.” This is sus- 
tained by the affidavit of one of the jurors, but fully ex- 
plained by the affidavits of the bailiff in attendance on the 
jury, and of other jurors, showing no injury resulted to de- 
fendant. This Court has, however, repeatedly decided that 
a juror will not be heard to impeach his own verdict : Bishop 
vs. The State, 9 Ga., 125. Mercer vs. The State, 17 Ga., 146. 

7. Another objection to the verdict was that the jury were 
informed that a bet had been made by a named person as 
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to the result of their verdict. The affidavits show that 
nothing more on this point was conveyed to the jury than 
the mere information that a bet had been made by the per- 
son named, who was in no way connected with the case, as to 
the result of their deliberations. It does not appear that 
“any unfair trick or artifice was employed ” to influence the 
verdict : Wharton’s Am. Cr. Law (3d ed.,) title “ New Trial,” 
p- 1026. 

8. It was also shown, by affidavits, that liquor had been 
conveyed to the jury by the bailiff in attendance upon 
them, and that one of the jury had gone out of the jury- 
room into a barber’s shop to be shaved, without the knowl- 
edge of the bailiff. These tavo facts certainly threw the onus 
upon the State to show that the prisoner had not been in- 
jured by the irregularities: Monroe vs. The State, 5 Ga., 85. 
The explanation is that a small quantity of liquor, only, was 
furnished, and that none of the jury were at any time under 
itsinfluence. ‘he practice of furnishing liquor in any quan- 
tity, to a jury, while they have a case under consideration, 
cannot be too strongly reprehended, and the bailiff should 
have been, and probably was, punished ; but the explanation, 
we think, disarms the objection of its foree: Wharton’s Am, 
Cr. Law (3d ed.,) 1020. The other fact was sufficiently ex- 
plained by the State, showing that the absent juror con- 
versed with no one on the subject‘ of the trial, during his 
absence, and returned to the jury-room as soon as the pur- 
pose for which he had absented himself was accomplished 
Other irregularities are charged against the jury, but entirely 
refuted by the affidavits introduced by the State. See Berry 
vs. The State, 10 Ga., 525, pt. 2. Roberts & Copenhaven vs. 
The State, 14 Ga., pt. 4. 

9. The usual objections to the verdict, as contrary to law 
and evidence, and to the charge as inapplicable to the facts, 
are made and overruled. 

Judgment affirmed. 
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JouN H. GAvAN, plaintiff in error, vs. Joun ELLsworta, 
defendant in error. 


1. Continuances are in the sound discretion of the Judge, and this Court 
will not interfere with that discretion, unless it has been abused, to the 
injury of the party complaining. 

2. When the witness of one party has been examined by both sides, 
and has left the stand, the other party has no right to recall him that 
he may cross-examine him upon a fact stated. If he pleases he may re- 
call and examine him as his own witness. 

8. A ground of error, not distinctly set forth and excepted to in the bill 
of exceptions, will not be considered by this Court merely because the 
facts are stated in the bill of exceptions. 

4, The testimony of a witness, since diseased, given before the magis- 
trates on a commitment trial for an assanlt with intent to murder, may 
be used against the defendant in a civil suit for damages by the person 
injured, 

5. The verdict of the jury is sustained by the evidence in this case, and- 
as the Judge below has refused a new trial, this Court will not inter. 
fere. 


Continuance. Witness. Evidence. Before Judge Hop- 
Kins. Fulton Superior Court. April Term, 1871. 


In 1869, in an alley between the National Hotel and the 
Norcoss building, Atlanta, Ellsworth received certain blows 
upon his head, which, he supposed, were inflicted by John 
Gavan, Gavan was arrested, charged with an assault with in- 
tent to murder Ellsworth. One of the Justices who presided 
at the commitment trial was Thomas Spencer, Esq. The Jus- 
tices directed one Holmes to take down the evidence, and he 
did so. But, for his own convenience, Spencer also took down 
the evidence in short-hand, and subsequently wrote it off in 
long-hand. Gavan was bound over, and an indictment 
therefor was pending against him during the trial herein 
mentioned. Ellsworth brought trespass vi ef armis against 
Gavan for said injuries. When this cause came on for trial, 
Gavan moved to continue for the absence of Sarah Bird, 
John Johnston, M. E. Jones and Miss Kate Wright. He 
said they resided in this county, were subpeenaed, and were 
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not absent by his permission, directly or indirectly; that he 
expected to have their testimony at the next term, and that 
the showing was not made for delay, but to get the evidence, 
He said that he expected to prove by Sarah Bird that she 
was present, and between Ellsworth and himself, at the time 
Ellsworth was stricken in the alley, and that he (Gavan) 
did not strike Ellsworth. Sarah Bird was -temporarily ab- 
sent from the city, on a bridal tour. He said Jones was a 
slater, residing here, till two or three weeks before the cause 
was called, and he had recently learned from Jones’ friends 
that he was absent in ‘Tennessee, but he could not learn his 
exact whereabouts, and could not take his interrogatories. 
He expected to prove by Jones that he (Gavan) did not 
strike Ellsworth, and that he (Gavan) was not in the alley 
when Ellsworth was struck, but in the street; and, fur- 
ther, that Jones would swear that he (Gavan) did not strike 
him (Jones). The Court then asked Gavan, “ Did you not 
swear that you expected to prove by Sarah Bird that she was 
between you and Ellsworth, at the time Ellsworth was struck 
in the alley?” Gavan answered, “Yes.” ‘ Did you not 
swear that you expected to prove by Jones that you were not 
in the alley, but in the street, at the time Ellsworth was 
struck?” Gavan answered that he did not swear that he 
expected to prove by Jones that he (Gavan) was not in the 
alley, but in the street, at the time Ellsworth was struck ; 
if he made such a statement it was through mistake, for he 
(Gavan) was not in the street. Without more the Court 
ordered the trial to proceed. Gavan’s counsel complain that 
he had not completed his showing as to the other witnesses, 
The Court certified that he had completed his showing for 
continuance. 

Ellsworth testified that he, Edwards and Weaver were in 
Gavan’s saloon, and some unpleasant words and a difficulty 
occurred between him and Gavan, about making change 
when Ellsworth paid for what he and. his friends drank; 
that they left the saloon, and afterwards, coming back into 
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the alley, he was struck by some one, over the head, and 
that the injury had disabled him from being an engineer. 
His physician described his appearance when hurt, and said 
that he believed that the inner table of his skull was 
broken, and pressing on the brain, though the outer one was 
not, and though the skin was not cut or bruised ; that this 
might be done by a round substance, like a policeman’s 


baton. 
Weaver testified that he saw Gavan strike Ellsworth over 


the head with such a stick, and told all about the difficulty, 
as he understood it. While he was testifying he said that 
Edwards was, since that, killed on the Western and Atlantic 
Railroad. 

Plaintiff’s counsel then proposed to prove by Spencer what 
Edwards swore to on the commitment trial. Defendant’s coun- 
sel objected, upon the ground that it was not shown that Ed- 
wards was dead. Being reminded that Weaver swore that 
Edwards was killed, they said they remembered it, but did 
not know that the question was asked with a view of laying 
a foundation for Edwards’ testimony, and therefore did not 
cross-examine Weaver on that point, and asked that Weaver 
should take the stand again that they might cross-examine 
him as to that. The Court refused to let them put him back 
thus for that purpose. They did not offer him as their own 
witness. Defendant’s counsel then objected to Spencer, upon 
the ground that this cause and that before the committing 
magistrates were not substantially between the same parties, 
and upon the same issue. The objection was overruled, and 
Spencer gave Edwards’ version of the affair, which was sub- 
stantially what Weaver’s was, and that he saw Gavan hit 
Ellsworth. Spencer testified with his copy of Edwards’ evi- 
dence in his hand, but only referred to it when asked to do 
so by defendant’s counsel, (as the Court certifies.) The bil 
of exceptions gives a version of this matter not easily under- 
stood in connection with the Judge’s notes appended to his 
certificate. 
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Gavan gave his version of the quarrel about the change, 
ete., but denied that he struck Ellsworth, or was present 
when he was struck; he said being warned by one of the 
women who kept his bar, he had gone into the bar before the 
blow was struck—it was struck in the alley. The version of 
it by Gavan’s barkeeper and one of the female bar-tenders 
strongly corroborated Gavan’s statements. 

The jury found for plaintiff for $3,092 50 and costs, De- 
fendant’s counsel moved for a new trial, upon the grounds 
that the Court erred: ist. In refusing a continuance. 2d, 
In admitting Spencer’s evidence, and because the verdict was 
contrary to law and evidence, and excessive. ‘The Court re- 
fused a new trial, and that is assigned as error. 


THRASHER & THRASHER, for plaintiff in error. 


L. J. GARTRELL; Henry Jackson & Broruer, for de- 
fendant. 


McCay, Judge. 


1. We do not think it was error in the Court to refuse the 
continuance. Necessarily continuances must vest largely in 
the discretion of the Court, and the facts in this case show 
the propriety of the rule. Evidently the Judge was led, from 
the contradictory statements made in the showing, to discredit 
it, and to think the motion to continue a mere pretext for 
delay. We cannot say he was not justified in this conclu- 
sion. He was an eye witness and ear witness of what took 
place, and there is enough of the scene transmitted into the 
bill of exceptions to make us suspect more. 

2. As we understand the bill of exceptions and the Judge’s 
certificate, the thing complained of in the ruling of the Court 
as to the witness, Weaver, was no error. Weaver had been 
examined, and in the course of his examination had stated 
Edwards was dead. The plaintiff, in the progress of his case, 
offered to prove what Edwards swore on the former trial ; 
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the defendant asked that he be allowed to to recall Weaver 
and cross-examine him as to his statement of Edwards’ death. 
This the Court refused. We do not think this was wrong. 
The Court distinetly stated that he did not refuse to permit 
defendant to introduce evidence on the question of Edwards’ 
death. The point was, that he refused to permit defendant to 
recall plaintiff’s witness to cross-examine him as to a fact 
stated by him in his direct testimony—and this was right. 
It would be improper for this Court to interfere with the 
discretion of the Court below in the conduct of a cause on 
such a point. But we concur withthe Judge. The defend- 
ant had his opportunity to cross-examine the witness, and if 
for any cause he saw fit not to go into a question, he must 
take the consequences. 

3. There are some facts stated in the bill of exceptions, 
which, in the view we take of this record of the evidence of ~ 
Edwards’, present matter of which the defendant might justly 
complain. We think the proper source from which to get 
Edwards’ testimony was the memorandum of it, as taken 
down under the Cirection and supervision of the Court, and 
not Mr. Spencer’s short-hand notes, however correct they may 
have been. But it does not appear from the bill of excep- 
tions that this objection to Spencer’s testimony was made. 
He was objected to, 1st, because Edwards’ death was, as it 
was claimed, not proven, but this was abandoned; and, 2d, be- 
cause the trial was not of such acharacter as made Edwards’ 
testimony in that case evidence in this, and also for some sup- 
posed defect in Spencer’s memorandum and mode of testi- 
fying. But there was not, as appears by the bill of excep- 
tions, any objections on the ground that the memoranda of 
the Clerk was the best evidence. We do not therefore go into 
this question. Were the point distinctly made we should 
hesitate to sustain the Judge, though much might be said in 
favor of the judgment if he had so adjudged. Spencer was 
himself one of the Court, and he states that he recollected 
the facts independently of the notes. 
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4. We think the authorities are in favor of the rule adopted 
by Judge Hopkins, in this case, on the admissibility of Ed- 
wards’ testimony, on the former trial. The defendant was a 
party; the issue was the same. Our Code, section 3729, 
provides that the testimony may be used, if the parties be 
substantially the same, and the issue substantially the same. 
It seems to us that the facts here make the case put by the 
Code. The issue is precisely the same, except that, in the crim- 
inal trial, the intent of the defendant was more prominently 
matter for consideration than here. And the parties were, for 
this purpose, substantially the same. The defendant was there 
in propria persona, and the plaintiff—the injured party— 
represented by his protector, the State. The authorities 
seem to make the matter turn upon the opportunity for 
cross-examination. This the defendant, against whom the 
testimony is now offered, had fully, on the commitment trial: 
See 1 Greenleaf Ev., sections 163 to 167. See, also, United 
States vs. McComb, 5 McLean, 286. 

5. The verdict of the jury is not such as will justify this 
Court in interfering with it, over the judgment of the Cir- 
cuit Judge, affirming it. The witnesses were seen and heard 
by the jury. Their character and antecedents appear in 
their testimony. It was a case peculiarly within the prov- 
ince of a jury, and we will not disturb it. 

Judgment affirmed. 


THE GeorGiA RAILROAD AND BANKING CoMPANY, plain- 
tiff in error, vs. Joan W. McCurpy, defendant in error. 


1. When a railroad company, by its agents, takes the fair of a passenger 
to a particular station on its road, itis bound to stop at that station, that 
he may get off the cars; it is not sufficient that the speed of the cars 
is slackened. And if, after passing the station, the speed of the cars is 
again slackened, that the passenger may get off, and, under the direction 
of the conductor, he does get off, and, in so doing, gets injured, the 
company is liable. ‘It is not want of ordinary care, if a passenger pru- 


~ 
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dently uses the means which the company affords him to get off the 


train. } 

2. The jury are the proper judges of the quantum of damages in an ac- 
tion on the case against a railroad company for injuries received by pas- 
sengers, and this Court will not overrule the Judge below, in refusing a 
new trial for excessive damage, unless the excess be manifest and gross. 


Railroad Companies. Passengers. Damages. Tried be- 
fore Judge Hopkins. DeKalb Superior Court. September 
Term, 1871. 

McCurdy paid his way to News Station, which was a wood 
and water station only, and the conductor agreed to put him 
off there. When they got there, the train was slackened ; 
but McCurdy, being a heavy man, was afraid to get off. He 
went forward to see the conductor, who angrily blamed him 
fur not getting off, and who again slackened up for him to 
get off; he did get off while the train was so slackened for 
him, and in so doing injured his ankle. 

The Court told the jury that he could not recover, if the 
injury was caused .by his own negligence ; that if he and de- 
fendant were both negligent, and if he could not have 
avoided the injury caused by defendant’s negligence, the 
plaintiff could recover; but the damages must be appor- 
tioned according to the fault of each. The jury found for 
him $500 and costs. Defendant’s counsel moved for a new 
trial, upon the grounds that the verdict was contrary to said 
charge, etc. The refusal of a new trial is assigned as error, 


Hitt & Canpier; Hi~ttyver & Broruer, for plaintiff 
in error. 


L. J. Winn, for defendant. 
McCay, Judge. 


"4. The evidence is very plain that the railroad company, 
through its agent, the conductor, undertook to carry John W. 
McCurdy from Atlanta to the station referred to. This, as 
we think, bound them so todo. It makes no difference whether 
they were in the habit of doing this or not. By taking his 
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fare to that point, they undertook to carry him there and put 
him off. But on this point the evidence is rather in favor of 
the idea that it was the usual practice of the road to take 
passengers for that point. Why announce in the published 
rates the price from Atlanta to that point? But, as we have 
said, the Company undertook to carry him to that point, and 
to let him off there; surely the conductor is an agent author- 
ized to make such a contract, as it is directly in the line of 
his business. If he were to take a fare for four miles, he 
would be bound to put his passenger off there, unless there 
was an agreement not to do so. It seems to us this settles 
the question; for it will not, for a moment, be contended that 
if they undertook to carry the passenger to a particular point 
and put him off, they could fulfill this undertaking by slack- 
ening the speed at that point so that the passenger might— 
running the risk of his life—jump off from the moving 
train. But they did not even do this; they passed on until 
notified, when the conductor ordered the train to be again 
slackened. 

Who that has seen much railroad traveling can fail to see 
in his mind the picture of this scene? The conductor in a 
pet, his train bound to take up its speed at an unusual point ; 
the passenger conscious that he was giving unusual trouble, 
the train slacks its speed; he stands ready, the conductor 
ready also, to give the word—now jump. None but a timid, 
and yet resolute man would fail, and jump he did. We are 
clear this was not complying with the contract. Nor can 
this road defend itself on the idea that it acted so badly, that 
with ordinary prudence the man ought to have seen it was 
dangerous to jump. The railroad was bound to put him off; 
to stop its train for this purpose. This it failed to do, and 
it was not want of ordinary care in the passenger to use the 
only means to get off the course of the defendant permitted. 

2. We think the verdict of the jury sustained by the evi- 
dence as to the amount of the damages. 

Judgment affirmed. 
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JoHNn D. Couuiys, plaintiff in error, vs. E. M. Ricoarp- 
son et al., defendants in error. 


1. It is unnecessary to file the affidavit of taxes paid, as required by the 
Act of October 15, 1870, in an action for false representations of the 
solvency of one whom the plaintiff was thereby induced to credit, and 
in consequence of which it was alleged the plaintiff had lost this debt. 

2. If a case be called and dismissed for want of prosecution, and before 
the next case is called, counsel for plaintiff in error appear and ask 
that the case be heard, and the order of dismissal be not taken, the 
case will be heard. (R. See end of Report.) 


Relief Act of 1870. Tax. Practice. Supreme Court. Be- 
fore Judge HARVEY. Polk Superior Court. August Term, 
1871. 


Collins averred that in February, 1865, he was engaged 
as a teacher in Woodland Female College, at Cedartown, 
Georgia, and hearing some complaint about the pecuniary 


condition of the college, called on Richardson et al., trustees 
of the college for an exhibit of the financial condition of the 
college, which they refused to make, but wrote him not to 
fear, that the assets of the college were ample to meet its lia- 
bilities, and he, relying upon this, taught one year, and could 
not get pay because the college was insolvent. Averring 
that their representations were fraudulently made, he prayed 
a judgment against them for his said services. Because he 
filed no affidavit as to the payment of taxes, the Court dis- 
missed the case. ‘That is assigned as error. 

(When the case was called, it was dismissed for want of 
prosecution, but before the order was taken or another case 
was called, counsel for plaintiff in error came in and asked 
that the case be heard, and it was allowed.) 


E. N. Broy es, for plaintiff in error. 


J. F. THompson, by J. W. H. UNDERWooD, for defend- 


ants, 
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McCay, Judge. 


As against this defendant, this cause of action was not 
taxable property. It was a tort. It had no fixed value. It 
was not a contract. ‘I'he very point of it is the wrong, the 
deceit. The debt as against the corporation is not in suit 
in this action. The plaintiff may or may not have given in 
aud paid the taxes on that. This cause of action is the de- 
ceit, the fraud practiced, as is alleged, on the plaintiff. We 
do not think any man ever has thought such causes of action 
not based, even on contract, but standing as much on fort, as 
slander, are taxable. 

Judgment reversed. 


THoMAS BLACKYAN, plaintiff in error, vs. E. W. CLEMENTS, 
deputy sheriff, defendant in error. 


That a third person, not the defendant, has taken a homestead on land, 
against which a mortgage fi. fa. has issued, will not excuse the sheriff 
for failing to sell, when such fi. fa. is placed in his hands for levy and 
sale; and where he sets up such fact as his only excuse, in answer to 
a rule to shew cause why he should not be compelled to pay the 
amount of the fi. fa. to the plaintiff, a rule absolute will be granted 
against him for the value of the land, if such value be less than the 
amount of the fi. fa., otherwise for the amount of the execution. 


Rule against sheriff. Measure of damages. Before Judge 
Harvey. Polk Superior Court. August Term, 1871. 


The opinion gives the necessary facts. 


ALEXANDER & Wriaeat, for plaintiff in error. 


Biance, Dopp & Kine, by J. W. H. UNpDERwoopD, for 
defendant. 
MontTcGoMERY, Judge. 


This was a rule against the sheriff for not selling a tract 
of land levied on under a foreclosure of a mortgage for the 
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purchase-money. The sheriff’s excuse was that the mortgagor 
had sold to a third person, and that such third person claimed 
a homestead, and that he did not know the mortgage was for 
purchase-money. 

The Court refused to make the rule absolute, but ordered 
the sheriff to proceed with the sale. We think the rule ab- 
solute should have been granted for the value of the land or 
the amount of the execution, whichever was the less amount, 
under the decision of this Court, in Baker vs. Brown, sheriff, 
decided September 12th, 1871. Judgment reversed. 


Conen & Harerove, plaintiffs in error, vs. THE RomE 
RAILROAD CoMPANY, defendant in error. 
The verdict in this case is not only not contrary to the testimony, but is 


the only verdict which, under the evidence, thegjury ought to have 
found. 


New trial. Tried before Judge Parrott. Floyd Superior 
Court. July Term, 1871. 


Cohen & Hargrove sued the Rome Railroad Company for 
the non-delivery of certain goods which they averred were 
shipped to them from New York to Rome, over said railroad. 
They failed to prove that said goods were ever in possession 
of defendant, and the jury found for defendant. A motion 
for new trial upon the ground that the verdict was wrong 
was overruled. 


Unperwoop & Rowe; C. D. Forsytu, for plaintiffs 
in error. 


Printup & Foucue, for defendant. 


McCay, Judge. 


Whatever may be the law of the case, as argued at the 
hearing, on the liability of this road under the circumstances, 
if it were proven the lost goods had ever been in its posses- 
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sion, it is very clear from this record that the verdict of the 
jury isright. There is no proof that the Rome Railroad ever 
had or undertook to carry the goods sued for. Indeed, the 
proof is very strong, that the goods never came upon that 
road. It was the clear duty of the plaintiff to show this, 
and the judgment must therefore be affirmed. 

Judgment affirmed. 


Hotirncswortu & MoraQvéE, plaintiffs in error, vs. THE 
GeRMANIA, Nr1acara, HANover & Repusiic Fire In- 
SURANCE CoMPANIES, defendants in error. 

1, An Insurance company which reserves to itself the right to cancel its 
policies upon return of tle unearned premium, must pay or tender such 
premium to the assured before it can relieve itself of liability on the 
policy. Notice qfpits intention to cancel, with mere announcement of 
its readiness to pay, is insufficient. 

2. Surrender of the policy for cancellation prior to the loss, and subse- 
quent payment of the unearned premium to the assured, and accep- 
tance by him, after destruction of the property insured, both parties 
being ignorant of the loss, will not release the company from liability. 


Insurance. Tried before Judge PARrorr. Floyd Supe- 
rior Court. July Term, 1871. 


The facts are in the opinion. Judge Parrott charged that 
the notification by the agent of the insurers to the agent of 
the assured that he was ready to refund the unearned pre- 
mium, canceled the policy without an actual payment of the 
same to him. ‘There was a verdict for the defendant, and a 
new trial was refused. 


Printup & FoucueE; UNpDERwoop & RowE 1, for plain- 
tiffs in error. The policy was not canceled: 2 Cr. Se. R., 
127; Ang. on Ins., sec. 1991; Phil. on Ins., 2577; 47 II. 
R., 516; 55 Barb. N. Y. R., Hawthorn vs. Ger. Ins. Co. 


SmitH & BRANHAM, for defendant. 
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‘ MonTGoMERY, Judge. 


The policy sued on in this case contained the following 
provision: ‘This insurance may be terminated at any time 
at the request of the assured, in which case the company shall 
retain only the customary short rates for the time the policy 
has been in force. The insurance may also be at any time 
terminated at the option of the companies, on giving notice 
to that effect, and refunding a ratable proportion of the pre- 
mium for the unexpired term of the policy.” 

The insurance was effected in Rome, Georgia, on goods in 
Gadsden, Alabama. The companies elected to cancel the policy 
unless the assured would pay an additional premium, which 
they declined to do. The companies’ agent notified the as- 
sured to forward their policy to Rome, for cancellation, and 
he would refund the unearned premium. The policy was 
forwarded from Gadsden, on January 15t®, 1868, and re- 
ceived by the agent on the 17th or 18th of the same month, 
with instructions to pay the unearned premium to the plain- 
tiffs’ agents in Rome. He notified the plaintiffs’ agents that 
he was ready to pay them, but did not in fact pay them un- 
til February 27th, more than a month after the receipt of the 
policy by him. The goods were burned on the night of Feb- 
ruary 25th. On the morning of the 28th of February, be- 
fore it was known in Rome that the loss had occurred, the 
agent of the companies met one of the plaintiffs in Rome, 
and notified him of the payment to his agents, with which 
he expressed himself satisfied. A few hours afterwards the 
news of the loss reached Rome, and the plaintiffs refused to 
receive the money from their agents, and brought the present 
suit. 

1. Do the facts exonerate the companies? We think not. 
Their contract was that they might cancel “ on giving notice 
to that effect, and refunding a ratable proportion of the pre- 
mium for the unexpired term of the policy.” They gave 
the notice, bnt they did not refund until the loss had occur- 
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red. On the contrary, they failed to comply with the con- 
ditions of their contract fur more than a month after the 
plaintiffs had done al! that was required of them. It is not 
pretended that they tendered the money, and that plaintiff’s 
agents refused to receive it: The Peoria Marine and Fire 
Insurance Company vs. Botts, 47 Illinois Reports, 516 ; Haw- 
thorn vs. Germania Insurance Company, 55; Barbour’s New 
York Reports cited in 9 Volume American Law Register, 
page 385. 

But it is insisted, for the companies, that the policy expired 
when it was surrendered for cancellation; and the case of Sul- 
livan vs. Massachusetts Mutual Fire Insurance Company, 2 
Massachusetts Reports, 318, is relied on as sustaining this 
view. There the property was alienated some time before the 
surrender ; and the liability of the company as insurer ceased 
on alienation. Their charter bound them to refund unearned 
premiums, on sufrender of the policy; which they refused to 
do, because it had not been surrendered within one year from 
the termination of their liability as insurers by the aliena- 
_ tion, in which time, they insisted, the charter required the 
surrender to be made. The Court, however, held that the 
surrender was in time to make them liable. There was no 
question as to when their liability as insurers ceased ; that 
had ceased long before the surrender of the policy, by the 
alienation, though they were still bound by the terms of their 
charter to pay on the policy whatever of unearned premium 
they held, or, rather, whatever proportion of the funds the 
_assured was entitled to, at the time of the surrender, the 
company being organized on the mutual plan, and each in- 
surer being a stockholder, entitled, “ at the expiration of his 
policy,” to demand and receive from the ‘corporation his 
share of the remaining funds, in proportion to the sum or 
sums actually paid by him. Again, it is said, Code, section 
2686, controls the case. Hardly. Plaintiffs, by letter, agreed 
to the proposal of the companies to cancel, upon the com- 
panies complying with the objections imposed upon them by 
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the contract, should they elect to cancel. They failed to do 
this ; hence, no cancellation. Defendants also rely on Zaylor 
vs. The Merchants’ Fire Insurance Company of Baltimore, 9 
Howard, Supreme Court Reports, 398. That case only goes 
to the extent that an offer made by mail and accepted eannot 
be revoked. So here, had the agent of the companies, before 
the Joss occurred, paid the unearned premium to the agents 
of plaintiffs as the policy of insurance required him to do, if 
he wished to cancel, the plaintiffs could not have insisted on 
retaining the policy in force. The case in 9 Howard, how- 
ever, refers to and approves Eliason vs. Henshaw, 4 Wheaton, 
228, in which the Court say: ‘ An offer of a bargain by one 
person to another imposes no obligation upon the former, 
unless it is accepted by the latter, according to the terms on 
which the offer was made. Any qualification of or departure 
from those terms invalidates the offer, unless the same be 
agreed to by the party who made it.” The terms here were 
that the companies should pay the unearned premium to 
plaintiff’s agent. These terms they departed from ; hence, 
the offer was invalidated. 

It is also argued with some ingenuity that, inasmuch as the 
law is, in cases of insurance, “ if the loss has already occurred, 
and both parties are ignorant of it, the contract is valid,” 
(Code, section 2758), therefore, the converse of the proposi- 
tion must be true; and if a rescission of the contract is made 
in ignorance of the loss, it is equally as binding. The reply 
is, that insurance is often effected because loss has already 
probably occurred, though both parties are ignorant of it, 
This is not uncommon, in cases of vessels at sea; and the 
risk of a loss which may have already happened is pro- 
vided for by the amount of premium charged, reaching some- 
times as high as fifty or even seventy-five per cent. of the 
full value of the property insured. In case of cancellation, . 
the manifest intention of the parties is to discharge the in- 
surer from all future liability, and not to relieve him from any 
liability incurred under the contract. To illustrate: suppose - 

Vou. xiv. 19. 
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the goods in this case had been partially destroyed before 
cancellation of the policy, the cancellation would not relieve 
the companies from liability for that loss; but, for a total 
destruction afterwards, they would not be liable. 

Judgment reversed. 


R. J. G. Bake, plaintiff in error, vs. J. B. Camp, defend- 
ant in error. 


Where an attachment was sued out, returnable by law, to 1120th District, 
Georgia Militia and the bond, so recited, but the magistrate, by mis- 
take, made the attachment returnable to the 919th District, Georgia 
Militia. 

Held, That if the levying officer, in fact, returned the papers to the 
proper district, to-wit: the 1120th, and judgment was then entered 
up on the attachment, the judgment was not void, and an affidavit of 
illegality, setting up these facts, was properly overruled. 


Attachment. Amendments. Tried before Judge HARVEY. 
Floyd Superior Court. July Term, 1871. 


The facts are in the opinion. 


Wricut & ALEXANDER, for plaintiff in error. 


W. B. Teruune, by Wricnut & FeatTHERsTON, for de- 
fendant. 


McCay, Judge. 


The attachment was returned by the officer to the 1120th 
district, which was the proper district, according to the last 
residence of the defendant, and the trial was had and judg- 
ment obtained before the magistrate of that district. By a 
mere slip of the pen, the magistrate who issued the attach- 
ment had made it returnable to his own district. He used 
his printed forms, and made it returnable to the Justices’ 
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Court of said district, which, as a matter of course, must be 
taken literally to be the district mentioned on the margin, 
to-wit: 919th district. But the bond recites the proper dis- 
trict; the officer who served the attacliment returned the af- 
fidavit, bond and attachment to the proper district, and it 
was then tried and judgment given. The Court giving the 
judgment had jurisdiction of the case under the law. The 
only trouble is that the direction to the officer in the attach- 
ment process was, by a clerical error, wrong. 

We do not think this mistake makes the proceedings void. 
It is not the written direction to the sheriff or constable which 
gives the Court jurisdiction, but the law. If the officer had 
obeyed the direction and returned the papers as directed, the 
Court to which it would then have been returned, would not 
have had jurisdiction, and the judgment would have been 
void. As it is, the Court which tried the case was author- 
ized to do so by the statute. Our statute of amendments is 
very broad. No technical objections even to a process are to 
be regarded, if the Court has jurisdiction: Section 3269 of 
the Code. Process is amendable: Code, section 194. The 
attachment and bond are amendable: Code, section 3240. 
The omission to give the Court jurisdiction in the pleadings 
is amendable: Code, section 3438. And it is laid down asa 
general rule, by McNamara on Irregularities, that nothing 
will make a judgment void that is amendable. 

We therefore affirm the judgment in this case. We may 
add, that at the last term of this Court, in a case from the 
Chattahoochee circuit, we held an attachment returnable on 
its face to the November Term of a Court, when it should 
have been made returnable to the May Term previously, was 
amendable if it was in fact returned by the officer to the 
May Term. 

Judgment affirmed. 
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Loyp BzALL, plaintiff in error, vz. WILLIAM BaILeEy, de- 
fendant in error. 


When an affidavit of illegallity, with the usual bond, is delivered to the 
sheriff, it is returnakle to the next regular term of the Court from which 
the execution issued, and not to an adjourned session of the same term. 

If the sheriff makes his return to such adjourned session, and the Clerk 
enter the case on the docket, it is error in the Court to cali the case up, 
and dismiss it at that term. 


Illegality. Practice. Before Judge Harvey. Floyd 
Superior Court. June Adjourned Term, 1871. 


Bailey’s fi. fa. against Beall, ordered the sheriff to make 
the money, and return the writ to January Term, 1871, of 
said Court. It was levied in February, 1871. In March, 
1871, Beall lodged with the sheriff an oath of illegality to 
stop the sale. The sheriff returned the papers to the Clerk’s 
office, and he entered the illegality upon the docket. January 


Term was adjourned till June, 1871, and then this case was 
called. Beall’s counsel objected that it was properly return- 
able to July Term, 1871, and could not yet be called. The 
Court overruled the objection and heard and dismissed the 
illegality. That is assigned as error. 


ALEXANDER & WriGut, for plaintiff in error, 


UnpErwoop & RowELt, for defendant 


McCay, Judge. 


The Revised Code, section 3613, is positive and precise 
that the officer shall return the affidavit and bond to the neat 
term of the Court from which the execution issued, and it 
shall be the duty of the Court, at the first term thereof, to 
determine the same. The plaintiff in this case is well satis- 
fied that the affidavit is very lame and was only interposed 
for delay. Suppose it is, That does not make it returnable 
toadifferentterm. It is important that the rule be kept uni- 
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form. The return of the papers is the only notice either gets 
of the pendancy of the illegality, and it is important, both to 
the plaintiff and defendant, that each party shall know when 
the case is to be heard. The case of Brown & Wright vs. Smith 
& Leonard, 24 Georgia Reports, 418, is precisely in point. 
There the certiorari was frivolous. But this Court overruled 
the Judge in taking it up at aterm too soon. The statute 
is positive and must be obeyed. Judgment reversed. 


Mary A. Burge et al., plaintiffs in error, vs. WrLLIAM T. 
BurGE, administrator, defendant in error. 


1, Equity will reform a marriage contract, after the death of the husband, 
at the instance of his child by a former marriage, if it is made plainly 
to appear that at the time of the second marriage, it was agreed be- 
tween the parties that the property of each should be settled on its 
owner for life, with remainder to the children of such owner by a for- 
mer marriage, but the draftsman of the contract omitted to insert the 
provision as to the husband’s property, and both parties signed under 
the impression that it was inserted. 

. Ignorance of the omission on the part of the husband, with knowl- 
edge of it on the part of the wife, and concealment of it by her from 
him at the time of signing the contract, would be a fraud upon him, 
and on this ground equity would reform the contract. 

. If the husband is informed, after the marriage, of the omission, and 
says he will rectify it by his will, but fails to do so, though he lives for 
twenty months thereafter, he cannot be said to have acquiesced in the 
instrument as written, so as to prevent equity from reforming it, 
especially where there is no evidence of acquiescence on the part of 
the remainder man, who was a minor at the death of the husband. 

. It is not error in the Court to say to the jury that in common parlance 
the word ‘‘ heirs’? means children, where he gives the legal meaning at 
the same time. 

. The verdict is sufficiently sustained by the evidence and not contrary 
to law. 


Reformation of Contracts. Before E. N. Broyues Esq., 
Judge pro hac vice. Polk Superior Court. February Term, 
1871. 
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The facts are sufficiently stated in the opinion. 


UnpEerwoop & RoweELL; C. D. Forsytu; R. Foucue, 
for plaintiffs in error. 


WarrREN AKIN, for defendant. 
MontTGoMERY, Judge. 


This was a bill filed by the defendant in error, as the ad- 
ministrator of Dalton Burge, against the plaintiff in error, 
as the widow of the intestate, and John W. McGhee and his 
wife, Susan Z. McGhee, the son-in-law and daughter of the 
intestate, the daughter being also the only child by a former 
marriage. The widow had also been twice married, and had 
children by her first marriage. ‘There was no child by the 
marriage of intestate with his last wife. 

The subject matter of controversy was the property of in- 
testate, his widow claiming one-half as an heir-at-law, his 
daughter and her husband claiming the whole under a mar- 
riage settlement, entered into between the intestate and his 
surviving wife, at the time of their marriage; the daughter 
and her husband alleging that, at the time of said marriage, 
it was agreed between Dalton Burge, the intestate, and Mrs. 
Mary H. Lattimer, his intended wife, that the property of 
each should be secured to the children of each by their 
former marriages, on the death of the owner; that the set- 
tlement was drawn up, and did so secure Mrs, Lattimer’s 
(afterwards Mrs, Burge) property, but, through fraud or mis- 
take, failed to secure Dalton Burge’s property as intended. 
The widow insisted that the contract was drawn as intended. 
The contract was drawn by Abner Darden, two of whose 
children had married two of the widow’s! children by her 
first marriage. Darden swore positively that the marriage 
contract, as drawn, was in exact compliance with the in- 
structions received from the parties. The widow swore 
equally positively that the contract was in accordance with 
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the intention of the parties ; that there was no omission, and 
that Burge frequently expressed himself satisfied with it, 
after their marriage; that she never had said anything to 
any one, going to show that Burge and herself had intended 
to make a contract, and did make it, as claimed by Burge’s 
daughter. 

On the other hand, there are no less than eight witnesses, 
to-wit: Treadway, Simeon Hamil (the Justice of the Peace 
who witnessed the contract), Mrs. McGhee, P. H. Michael, 
Matilda Haney (who negotiated the terms of the settlement 
with Mrs. Lattimer, at the instance of Dalton Burge), James 
Sanders, J. D. Thompson and Radford Ellis, whose testi- 
mony, taken together, show overwhelmingly that the parties 
did intend to make the contract, as alleged, and many of 
whom flatly contradict the widow’s statements, as to her own 
sayings about the matter. She is also contradicted, on another 
points, by a Mrs. Lyon, another witness, the widow testify- 
ing that she did not know Mrs. Lyon, and had had no con- 
versations with her about her marriage settlement; Mrs, 
Lyon swearing positively to certain conversations between 
herself and the widow about the marriage settlement. 

The evidence shows that either both parties signed under 
the supposition that the contract was drawn as had been 
agreed upon, or that Mrs. Lattimer knew of the omission, 
and concealed it from Burge. She testifies that she knew 
the contents of the marriage contract, at the time of the 
marriage, and knew them by reading it. The Justice of the 
Peace who witnessed the contract testifies that Burge called 
for him to go to Mrs, Latimer’s house with him, and wit- 
ness the contract, and that, on the way there, Burge said the 
contract was, as now alleged by his daughter it should have 
been drawn; that they found Judge Darden at Mrs. Latti- 
mer’s, and that “Judge Darden then produced an instru- 
ment of writing, saying that it was a marriage contract be- 
tween Dalton Burge and Mrs, Lattimer, and laid it on a 
bureau, and Dalton Burge and Mrs. Lattimer signed it, and 
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then I signed it, as a Justice of the Peace. I did not hear 
Mrs. Lattimer say one word, in regard to the contract, and 
did not hear the contract read ; and knew nothing of its 
contents, except what Dalton Burge told me on the way to 
Mrs. Lattimer’s.” He says nothing of its being handed to 
Dalton Burge to read—indeed, its contents were so variant 
from what Burge had just told the witness, that it may fairly 
be presumed from that (and the testimony of the witness, as 
to the manner in which it was signed) that Burge signed 
without reading the contract. If Mrs. Latimer read it, as 
she says she did, it was probably before the arrival of Burge 
and the witness; and her knowledge of the variance from 
the agreement, and the concealment of it from Burge, was a 
fraud upon him if the agreement was as alleged. As the 
jury have so found, this Court must assume, under the evi- 
dence that sustains the finding, that the finding is correct. 

Some of the witnesses testify that Mrs. Burge told them 
that her husband had supposed, up to about twenty months 
before his death, that the contract was drawn in accordance 
with their agreement ; at which time she informed him of 
his mistake, and he said he would rectify it by making a 
will. Counsel insist that, as he failed to make a will, there 
was an acquiescence in the contract as it stood, even suppos- 
ing it did not express the original intention of the parties. 
There was no acquiescence on the part of Burge’s daughter, 
the party chiefly interested, who was a minor at the death of 
her father. 

The Court, in its charge, told the jury that, in common 
parlance, the word “ heirs” meant children, but, at the same 
time, gave them the legal definition of the word. This, also, 
is alleged as error. The assignments of error contain the 
usual allegations that the verdict is contrary to law and evi- 
dence. 


Judgment affirmed. 
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BenJAMIN E. GREEN, plaintiff in error, vs. SourHern Ex- 
PRESS CoMPANY, defendant in error. 






1. In a suit against a common-carrier for the loss of a trunk, there being 
evidence going to show that the shipper placed a value upon the trunk, 
at the time of shipment, much less than the amount of the verdict in 
favor of the plaintiff, a new trial will not be granted at his instance, 
especially where, on looking to the whole record the verdict is not so 
decidedly against the weight of evidence as to warrant the Court in 
setting it aside. 

2. If a shipper decline to state the value of goods when asked by the 

carrier, it is questionable whether he can recover of the carrier. (R.) 





















Common-carriers. Before Judge Parrott. Whitfield Su- 
perior Court. June, 1871. ~ 










Benjamin E. Green, “for the use of himself and the Dal- 
ton City Company, a corporation, and for the use of Duff 
Green,” sued said company, as a common-carrier, for the loss 
of a trunk and its contents, to-wit: “ many articles of great 
value, consisting of title papers to valuable tracts of land, 
promissory notes, and many other valuable papers; and also 
goods, wares and merehandize of great value, to-wit; of the 
value of $20,000.” No bill of particulars was attached to 
the petition. 

The defendant pleaded the general issue; that plaintiff 
valued his trunk at $100 when delivered for shipment, and 
that they had tendered him $100 and interest since the date 
of the receipt. ‘This tendered sum was deposited in Court. 

The main body of the evidence is in the opinion. Green 
testified that before sending the trunk to the Express of- 
fice in Montgomery, Alabama, he went to the office and 
told one, whom he supposed to be agent, that he had a very 
valuable trunk to be shipped to Dalton, but was short of 
funds, and could not ship it unless he would charge for it by 
weight only, and that he agreed to do so. That, about two 
hours later he took the trunk there, and that person was 
gone; but, without mentioning the contract, he delivered the 
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trunk to another agent, who took it, weighed it and handed 
him the exhibited receipt. In that receipt the value was put 
at $100, but plaintiff says he did not give any value, nor 
knew it was put in the receipt, till the trunk was lost. 

The person who received the trunk and gave the receipt, 
swore that he did not put in the $100 at his own instance, 
but, while he did not remember the case, knew, from the rules 
and uniform custom of defendant, that he asked the value, and 
would not have inserted $100 had not plaintiff given that as 
the value. He explained the company’s arrangement for 
taking care of very valuable freights, and gave an account 
of a smash up, ete., in which part of the less valuable freight 
was lost en route from Montgomery, and he supposed said 
trunk was of that lot. He said, had he known it was very 
valuable he would have saved it, as he did his other very 
valuable freight. What became of the trunk he did not 
know. 

The Court charged the jury that the first verbal arrange- 
ment as to shipping, under the facts stated, was merged in 
the contract made by accepting the receipt. 

The jury found for plaintiff $250 and costs. Plaintiff’s 
counsel moved for a new trial upon the grounds that said 
charge was wrong and said verdict wrong. A new trial was 
refused, and that is assigned as error. 


D. A. WALKER, by W. H. DaByey, for plaintiff in error. 
McCutcuen & SHuMATE, for defendant. 


MonTGoMERY, Judge. 


1. It appears, by the receipt of the defendants in this case, 
produced by the plaintiff on the trial, that the latter ship- 
ped, at Montgomery, Alabama, a trunk, to be transported to 
Dalton, Georgia, by the defendants as common-carriers. 
The receipt bears date November 20, 1865, and states the 
value of the trunk and contents at $100. ‘The evidence 
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shows that the trunk was packed in July, 1863, with title- 
deeds and other papers and jewelry. The trunk was carried 
by a third party, after being packed, first to Pendleton, 
South Carolina, and then to Montgomery, Alabama. It 
remained in the latter place some eighteen months, before it 
was shipped by the plaintiff. It is true that the plaintiff 
testifies to very heavy damages, both direct and consequen- 
tial. It is to be observed, however, that there is a great want 
of definiteness upon this point, and, in some cases, a want of 
knowledge of the value of the articles lost. He estimates 
the loss of jewelry at $500, without being able to name any 
article lost but two gold pencils, one of which he values at 
$100, without being able to say “ whether they were pure 
gold or alloy.” Conceding it to have been pure gold, it 
must have been a most extraordinary pencil, both in size and 
weight, to have been worth that sum, or anything like it. 
And yet the witness says “it was a common-sized pencil.’ 
Again, he says the loss to the Dalton City Company, of 
which he was the agent, by loss of deeds (all of which, he 
says, were recorded), and a memorandum-book, containing 
the names of parties to whom the company had sold lands, 
was $2,000; that he had replaced this memorandum-book, 
and that the labor was worth $2,000. How he replaced the 
book the witness does not say; it is to be presumed that the 
records of Whitfield county furnished him with data suffi- 
cient for this purpose. The jury might well have sup- 
posed $2,000 a very extravagant charge for such work, with 
data so complete. If the records of Whitfield county were 
destroyed, it does not so appear. Whether the book, when 
made, is worth $2,000, or is of any money value, the wit- 
ness is silent. ‘lhe only other item of loss relied on by the 
witness is that of certain receipts, which were in the trunk, 
and, by loss of which, he was compelled to pay $6,950 60 
a second time to one Alexander, who sued him. His testi- 
mony, on the cross-examination as to this, is as follows: 
Witness’ father paid the money to Alexander, for which said 
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lost receipts were given; witness was not present when the 
money was paid, and does not know, of his own knowledge, 
that it was paid. Witness and witness’ father both testified 
as witnesses on the trial of the suit with Columbus Alexan- 
der. Witness could not then, nor can he now, remember 
the dates or amounts paid by him, nor the dates of the re- 
ceipts. “The amount mentioned on the direct examination, 
$6,950 60, is the difference between the amount of the re- 
ceipts and the amount that the father of witness could recol- 
lect having paid to Alexander.” This testimony, as it 
stands, is vague and uncertain enough to have had very little 
weight with the jury, especially when taken in connection 
with the preceding testimony of the witness. How the wit- 
ness arrived at the exact difference between the amount of 
the receipts and the amount that his father recollected to 
have paid Alexander is not very apparent, when he has no 
recollection of the dates or amounts of the receipts. If he 
had data by which he arrived at this result, he should have 
stated them. Nor does he account for the failure to have his 
father’s testimony, who certainly was a very important wit- 
ness as to this Alexander transaction, conceding that the Ex- 
press Company could be held responsible for damages so re- 
mote. It does not appear that, after the plaintiff packed the 
trunk in July, 1863, he ever re-opened it and examined its 
contents, before shipping it on November 20, 1865, although 
it had, in the meantime, been in the custody of three other 
persons, and been carried, first to South Carolina, and then 
to Alabama, in which latter State it had remained stored 
away some eighteen months. The foregoing states all the 
salient points in the testimony in favor of the plaintiff 
Taking it alone, and assuming that the Express Company are 
responsible for the full value of the loss proved, I do not think 
we could disturb the verdict. 

2. But the plaintiff himself testifies that he was asked, 
at the time of shipping the trunk, to state its value, which 
he failed to do. The evidence on the part of the defense 
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was distinct that he did value it at $100. The jury were 
the judges of this conflict. If the law of Georgia is to gov- 
ern, it is very questionable whether his failure to place a 
value upon the trunk, when requested to do so, did not de- 
prive him of all right of recovery under Revised Code, sec- 
tion 2054, and the decision of this Court, in Southern 
Express Company vs. Everett, 37 Georgia Reports, 688, and 
Southern Express Company vs. Newby, 36 Georgia Re- 
ports, 645. For though the company might have agreed to 
carry the trunk as freight, still they were entitled to know its 
value, in order to know what degree of care was necessary 
to its safety. If the contents were as valuable as plain- 
tiff claims, it was a fraud upon them to conceal that value, 
the more especially as property to that amount is not usually 
contained in such a receptacle. If the law of Alabama is to 
control the case, the plaintiff must fail on another principle: 
Steel & Burgess vs. Townsend, 37 Ala., 247. In the view 
which we have taken of the case, it is wholly immaterial 
whether the agreement was to ship and charge by value or 
by weight. It is not pretended that there was any agree- 
ment that, in case of loss, the company should be liable for 
more than the value placed upon the trunk by the shipper, 
If he placed no value upon it, when asked, it would cer- 
tainly be inequitable to hold them liable for more than the 
usual value of atrunk and contents. When goods of an ex- 
traordinary value are so shipped (as is claimed to be the case 
here), and the value is withheld from the carrier, although 
he asked for it, it operates as a fraud upon him, and relieves 
the carrier from liability: “Story on Bailment, section 
565-567. Looking to all the facts of the case, and the law 
as applicable to those facts, we are satisfied that we are not 
warranted in interfering with the verdict. 
Judgment affirmed. 
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Sloan vs. Nance et al. 


S. B. SLoAN, guardian, plaintiff in error, vs. LARKIN NANCE 
et al., defendants in error. 


1. Where a will directs realty to be sold, and bequeaths the proceeds to 
minors, and the executor, who is also testamentary guardian of the 
minors, has such realty set apart as a homestead for his wards, he can- 
not afterwards sell the homestead at private sale, even with the consent 
of the Ordinary, although the will gives him the power so to sell the 
land. When the land was set apart as a homestead, the title was vested 
in the minors. 


. The objection to the admission of the judgment against the executor, 
as such, in evidence was well taken, as it was entirely irrelevant to the 
issue. 


. Minors, who have a guardian, may sue by next friend, when their in- 
terest is adverse to that of the guardian, under Revised Code, section 
1812. 


Homestead. Minors. Before Judge Harvey. Whit- 
field Superior Court. October Term, 1871. 


Sloan was executor of A. Sloan and guardian of his chil- 
dren. The will directed him to sell testator’s land, publicly 
or privately, and divide proceeds between testator’s children. 
Sloan had the land set apart as a homestead for the minor 
children, and then, with the approval of the Ordinary, sold 
the land. The minors, by their next friend and guardian, 
brought ejectment for the land. They contended that the sale, 
if legal, was fraudulent, and one evidence of fraud was the 
inadequacy of price. To meet that defendants showed, over 
plaintiff’s objection, that there were judgments against the 
executor, as such, which endangered the title. The Court 
charged the jury that the sale, under said approval of the 
Ordinary, was good, if not fraudulent. The jury found for 
defendants. Said rulings are assigned as error. 


McCutcHen & SHuMATE, for plaintiff in error. 


W. K. Moors, for defendant. 
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’ MonTocomery, Judge. 


Archibald Sloan died leaving a will, by which he directed 
his executor to sell the land in dispute, at private or public 
sale, and divide the proceeds among testator’s children, the 
lessees of plaintiff. The executor, who was also testamen- 
tary guardian, instead of selling the land, had it set apart as 
a homestead to the children, believing the estate to be insol- 
vent. Afterwards he obtained from the Ordinary the follow- 
ing paper: 


“STATE OF GEORGIA—WhuttFIEtp County: 


I, W. H. Brooker, Ordinary for said county, do hereby ap- 
prove the transfer of said lot of land, number two hundred 
and forty, in the thirteenth district and third section, set apart. 
as homestead for A. Sloans’ minor children, when their guar- 
dian, Samuel B. Sloan, can transfer it with propriety, and to 
the benefit of said minors. 

Witness my hand and official signature, this April 14th, 
1869. W. H. Brooker, Ordinary.” 


On the same day the guardian sold the land at private sale 
to defendants, and in two weeks afterwards removed from the 
State. The suit is brought by the minors, through W. C. 
Martin, as next friend. 

In the course of the trial the defendants were permitted, 
over the objection of plaintiff’s counsel, to prove the existence 
of judgments against the executor, as such, which it was 
claimed rested as a cloud over the title to the land, and the 
risk of which defendants took when they bought. It was 
also objected by defendants that the minors, having a guar- 
dian, who had not been removed, could not sue by next friend. 
Three questions arise here: 1st. Was the sale of the home- 
stead valid? 2d. Was the objection to the admission of the 
judgments against the executor good? 3d. Had the minors 
the right to sue by next friend ? 
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1. There is no provision made by the homestead laws for 
the sale of a minor’s homestead. If it can be sold at all, it 
can only be sold as provided by the Code for the sale of other 
realty belonging to the minors. It is very doubtful whether 
such an assent by the Ordinary to the sale of any homestead 
would be valid. The executor could not sell as such. The 
setting apart of the land as a homestead divested the estate 
of the title, and conferred it upon the minors. Hence, the 
deed of the defendants is worth nothing as against their rights, 

2. The judgments against the executor were entirely ir- 
relevant to the issue, and should have been rejected. 

3. Revised Code, section 1812, provides for suits by minors 
through a next friend where their interest is adverse to that 
of their guardian, as it certainly is here. He is at least re- 
sponsible to defendants in an action for money had and re- 
ceived, for the amount paid by them for the land. 

Judgment reversed. 
















UNDERWRITERS INSURANCE AGENCY, plaintiffs in error, 
vs. WILLIAM T. SOUTHERLIN, defendant in error. 










From Dougherty county. 





Practice Supreme Court. 








The following order in said cause explains itself: 
“Tt appearing to the Court that the bill of exceptions in 
said case purports to be an established copy of the lost origi- 
nal, and it also appearing from the record that a motion is 
still pending in Dougherty Supreme Court, to establish said 
lost original, it is ordered that said case be continued, and 
that counsel have leave to withdraw from the files of this 
Court the said purported established original, for use in the 
motion pending in the Court below,” 14th February, 1872. 












Vason & Davis, by R. H. Ciark, for plaintiff in error. 


Wituram E. Sara, for defendant. 
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Henderson vs. Greer et al.—Worrell vs. Adams e¢ al. 


GEORGE HENDERSON, plaintiff in error, vs. LouisA GREER 
et al., defendants in error. 


Practice Supreme Court. Equity from Terrell county. 


Greer, one of the defendants in error, died after the bill 
of exceptions was sued out. His estate was unrepresented 
when the cause was called here, on the 8th of August, 1871. 
The Court granted an order that plaintiff in error, at the next 
term, might open the record and proceed to a trial, and or- 
dered that said order be published sixty days before said 
next term. On July 26th, 1872, it was dismissed, and the 
judgment affirmed, because plaintiff in error had taken “no 
legal steps” to have Greer’s representative made a party de- 
fendant ad interim. He had failed to have said order of 
1871 published, as required. 21st February, 1872. 


Wricut & WarrEN; GC. B. Wooren; W. A. Hawxrns, 
for plaintiff in error. 


H. Morean; A. Hoop, for defendant. 


KE. H. Worre t, plaintiff in error, vs. H. & C. ADAs, 
administrators, e¢ al., defendants in error. 


Practice Supreme Court. Suit on administrator’s bond. 
From Stewart. 


This case was tried below upon issuable pleas filed by the 
securities upon the administrator’s bond. The principal filed 
no plea. The jury found for the securities, but made no 
finding as to the principal. The plaintiff brought the cause 
here, averring errors, etc. 

Here, upon consent of counsel, this Court ordered that 
the judgment below should be affirmed, “ provided nothing. 

Vou. xtv. 20. 
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in this order shall be so construed as to preclude the plaintiff 
from proceeding against said principal in the Court below.” 
24th February, 1872. 


E. J. Rarrorp ; B. Worre.i; J. L. Wimpervy, for 
plaintiff in error. 


M. J. Crawrorp; Beau & Tucker, for defendants, 


J. M. Nunez & Company, plaintiffs in error, vs. THE 
SouTHERN Express Company, defendant in error. 

(By two supGces.)—Where a new trial is granted, and the judgment of 
the Court granting a new trial is excepted to, the plaintiffs in error 
cannot assign error upon the charge of the Judge to the jury. 

Where the Judge of the Court trying the cause granted a new trial on the 


ground that the verdict is contrary to the evidence, his discretion will 
not be controlled, unless it is manifest it has been abused. March Sth, 


1872. 


New trial. Before Judge Jonnson. Muscogee Superior 
Court. May Term, 1871. 


The necessary facts are in the opinion. 
M. H. Buanrorp, R. J. Moses, for plaintiffs in error. 
SmitH & ALEXANDER, for defendants. 


MontTGoMERY, Judge. 


This was a suit against the defendant in error for a failure to 
transport fruit from Columbus to New York within the time 
required by special contract, by which failure plaintiffs allege 
loss by reason of the fruit rotting and by non-delivery of 
seven boxes of the fruit. 

The contract proven differed in some essential particulars 
from that set out in the declaration. The Court charged the 
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jury, that “the plaintiff declares on a special contract, and 
unless the contract is proven, as set out in the declaration, 
the plaintiff cannot recover.” 

The jury found for plaintiff, and defendant moved for a 
new trial; first, because the verdict was contrary to law and 
the charge of the Court; secondly, because the verdict was 
contrary to evidence. The Judge granted a new trial, and 
plaintiff excepted to the order granting a new trial, and to 
the charge of the Court to the jury. 

Of course, if a new trial is granted because the verdict is 
contrary to the charge of the Court, and the verdict is right 
and the charge wrong, the judgment granting the new trial 
will be reversed. But if the new trial be granted because the 
verdict is contrary to evidence, the plaintiff cannot complain 
of the charge to the jury, for two reasons; first, he was not 
hurt by it; secondly, it is no final decision from which a writ 
of error lies. If the judgment granting the new trial, on 
the ground that the verdict is against evidence, is correct, it 
is not even a decision to which the plaintiff is obliged to file 
a bill of exceptions pendente lite. The granting of the new 
trial necessarily re-opens the whole case. If the judgment 
granting the new trial,on the ground that the verdict is 
against the evidence, is incorrect, a reversal for this reason 
will answer every purpose of plaintiff in error. 

Taking into view the evidence, and the charge of the 
Court, it is apparent the new trial is granted on the ground 
that the verdict was contrary to the evidence, though the 
Judge does not so say in the order granting the new trial. 
This Court has repeatedly decided that where a Judge grants 
a new trial on the ground that the verdict is contrary to the 
evidence, his discretion will not be interfered with unless 
manifestly abused. We see no abuse of it in the present 
case. 

Judgment affirmed. 
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HANNAH CoLeEMAN, plaintiff in error, vs. W. A. Ransom & 
Company et al., defendants in error. 


Practice Supreme Court. Service of bill of exceptions. 
From Muscogee county. May Term, 1870. 

There was no entry of service upon the bill of exceptions, 
and for want of service defendant moved to dismiss the cause. 
Plaintiff ’s counsel said, if time was given he could prove that 
acopy of the bill of exceptions was served upon the party 
or his counsel. The Court replied that time could not be 
given ; that service must appear on the bill of exceptions, by 
an acknowledgement, or by a return of an officer or affidavit 
of the party perfecting it, and dismissed the cause. 


C. J. THornton ; Farrow & Tuomas; G. E. THomas, 
for plaintiff in error. 


CHAPPELL & RussEtt, for defendant. 


W. A. Ransom & Company, plaintiffs in error, vs. HANNAH 
CoLEMAN, defendant in error. 


Practice inSupreme Court. From Muscogee. May Term, 
1870. 

When this cause was called here, counsel for plaintiff in 
error moved to withdraw the record. Defendant’s counsel 
objected, insisting that the cause should be argued and decided. 
As it was not to reverse a judgment for money, the Court 
held that it could be withdrawn, and that if it were a money 
judgment, plaintiff could not withdraw without defendant’s 
consent, as she would then have a right to have the cause 
heard and ask for damages for delay. 


CHAPPELL & RvssEtt, for plaintiff in error. 
Farrow & Tuomas; G. E. Tuomas; THornton & 
SPENCER, for defendant. 





ATLANTA, JANUARY TERM, 1872. 317 


Coleman vs. Johnson. 


‘ Tsaac CoLEMAN vs. Hon. JAMES H. JOHNSON. 


1. If the evidence is material to an understanding of the errors com- 
plained of, the Judge should not certify a bill of exceptions which con- 
tains no version of the evidence. (R.) ; 

2. If the Judge refuses to certify a bill of exceptions, he should then be 
asked to endorse upon it his reasons for refusal, and if he will not, the 
matter should be then brought to the notice of this Court. The com- 
plaint cannot be made after thirty days from said refusal have elapsed. 
(R. ) 


Mandamus. Bill of exceptions. Muscogee county. May 
Term, 1870. 


This was mandamus nisi, calling upon Judge Johnson to 
show cause why he did not certify a bill of exceptions in 
Isaac Coleman vs. Ransom & Company, or endorse thereon his _ 
reasons for not doing so. 

He answered that the case of Isaac Coleman, and Hannah 
Coleman vs. Ransom & Company, and the cross bill of Ransom 
& Company were heard before him in May Term, 1870, and 
much oral and written evidence was introduced ; that he held 
that there was no equity in Hannah Coleman’s bill. She ex- 
cepted, and “after the trial presented her bill of exceptions, 
which was duly signed and certified” by him; that “after 
the verdict, Isaac Coleman made a motion for a new trial on 
several grounds, of facts recited therein erroneously, and not 
truly and fairly presenting the case; that no brief of the 
evidence, at the time the motion for a new trial was made, 
had been agreed upon by counsel, or approved by the Court ; 
that it was, however, agreed by counsel that the motion 
should be heard without the brief of evidence, and that it 
should be made out afterwards, and if the attorneys could 
not agree upon it, the Court should decide and pass upon the 
difference between them, in relation to the same.” He fur- 
ther said that “under this agreement, the Court heard the mo- 
tion, and refused a new trial. No bill of exceptions has, by 
Isaac Coleman or his attorneys, been presented to him for, or 
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on account of any ruling in said cause, nor has he been in- 
formed that any brief of evidence has ever been agreed upon 
by the parties, and none has been approved by him. Long 
after the time for presenting and signing bills of exceptions 
had elapsed, Coleman’s counsel called upon him and said he 
had a bill of exceptions in the Coleman case, and asked him 
to endorse upon it his refusal to sign it, and he replied that 
no bill of exceptions had been presented, and for that reason 
refused to make the endorsement.” He closed by reiterating 
that “no bill of exceptions has been presented to him by 
Isaac Coleman, or his attorneys in said case,” and that he did 
not know the averments in the exhibits to the petition served 
upon him, as he was not served with a copy, and prayed that 
the rule be discharged. 

It appeared by the affidavit of Isaac Coleman’s counsel that 
several days before the end of the time for presenting the bill 
of exceptions, a brief of the oral evidence prepared by them 
was taken to Chappell & Russell, counsel for Ransom & Com- 
pany, and because they differed so widely as to its correctness 
they were asked to accompany them to the Judge’s residence 
that he might decide upon these differences. Chappell & 
Russel objected, because there was no copy of the interroga- 
tories attached to the brief, but went and they found the Judge 
had left for his plantation. They then had Hannah Cole- 
man’s bill of exceptions and Isaac Coleman’s sent to Judge 
Johnson. They did not attach the brief of evidence to either 
bill of exceptions, because it was not agreed upon, expecting 
to attach one when agreed upon or approved by the Court; 
meanwhile they were having the interrogatories copied. The 
day after the time for certifying bills of exceptions was out 
the Judge returned them both bills of exceptions without 
his signature to either, and without any endorsement on either, 
but remarked that they were incorrect. Upon counsel’s agree- 
ing to alter Hannah Coleman’s bill of exceptions to make it 
what the Judge said it should be, he agreed to sign i, but 
refused to sign Isaac Coleman’s, because it was incorrect, and 
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had no brief of evidence attached to it. He was then told 
how his absence had prevented the revision of the evidence, 
etc., and counsel proposed then and there (Chappell & Russell 
being present) to submit the oral evidence for revision. The 
Judge refused to have that done, and refused to give further 
time to perfect the bill of exceptions. He further swore that 
the exhibits to his petition were the bill of exceptions of Isaac 
Coleman, the oral evidence, as he had prepared it, and a copy 
of the interrogatories. Further, he swore that in January, 
1872, he asked the Judge to endorse upon said bill of excep- 
tions his objections to the same, and that he refused to do so. 

1. After argument had, the Court discharged the rule. 
They said that it was not a good bill of exceptions without 
having some version of the evidence, and that it ought not 
to have been certified in the form in which it was presented. 

2. And further, they said that when he handed it back to 
counsel without his certificate, they should then have asked 
him to endorse his reasons for refusal thereon, and if he would 
not make it, then to have called upon this Court for a remedy; 
but they waited too long. Rule discharged. 


Farrow & THomas; Tuomas, for movant. 


CHAPPELL & RosseLt, by RerorteEr, for respondent. 


J. P. Sprer, plaintiff in error vs. C. E. Lamppry, defend- 
ant in error. 


(This cause was argued while Warner, C. J., was sick, but the opinion 

was not delivered till the 30th of March, 1872.) 

(By two supGes.)—When A, a school teacher, was induced by B, an- 
other school teacher, to purchase of B the lease of an academy, under 
inducements held out by B that, if he could sell, he would quit teach- 
ing in the locality, and, on these inducements, the purchase{was made: 

Held, that equity will enjoin B from teaching a school in the locality, 
during the lease. 
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Injunction. Restraint of Trade. Statute of Frauds. 
Tried before Judge GREEN. Pike County. Chambers. 
February, 1872. 


Spier’s bill against Lambdin made this case: In 1867, the 
trustees of the Barnesville Academy leased the academy and 
grounds to Lambdin, for ten years, in consideration that he 
would fence the lot, keep the premises in repair, and teach 
there a school during said term, with a full corps of teach- 
ers. In 1870, Spier was teaching school, also, in Barnes- 
ville, with one Lewis as his assistant. In the fall of 1870, 
Lambdin proposed to sell the unexpired term of said lease 
to Spier for $475, with the consent of the trustees. To in- 
duce Spier to accept his offer, Lambdin said his own health 
was bad, and that he wished to abandon school teaching, did 
and would use his influence and patronage for Spier’s benefit, 
and Spier would have but little opposition in said town. 
Relying upon these representations, Spier accepted his propo- 
sition, and paid him nearly all of said $475, and now ten- 
ders him the balance. But for them he would not have 
made said trade. Yet Lambdin, in January, 1872, is 
about to open a school in said town. This will injure Spier 
in an uncertain amount. He prayed that Lambdin be en- 
joined. A temporary injunction was granted, and Lambdin 
was ordered to show cause why it should not be continued. 
Lambdin answered that the whole trade between them was in 
writing, which he exhibited. It was signed in October, 1870. 
By it, in consideration of $475 to be paid, Lambdin trans- 
ferred said lease to said Spier and Lewis, and they agreed to 
carry out his covenants with said trustees. He denied mak- 
ing any promise not to teach in Barnesville, or any repre- 
sentation that he would not. He set up that he was going 
to open only a select school, of limited number, and that 
those who were going to patronize him, but with one excep- 
tion, would not send to Spier, even if he (Lambdin) did not 
teach. 
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On the hearing, Lewis made affidavit that Lambdin did 
hold out such inducements to have his proposition accepted ; 
that he (Lewis) paid no part of the $475, and had no inter- 
est in the trade, though the paper was to him and Spier, as 
aforesaid. Spier’s brother testified to having seen two letters 
from Lambdin to Spier, in which he said his health was bad, 
and he wished to abandon teaching, and therefore would sell 
out. And it appeared that, at the time of the trade, Spier 
had ninety-six students, and Lambdin but twelve. 

Lambdin produced the affidavits of various persons, that 
they had contracted with Lambdin, to teach their children, 
during 1872, and that they did not desire to nor intend to 
patronize Spier. 

Upon argument had, the Chancellor refused to extend the 
injunction, and dismissed the bill. That is assigned as er- 
ror. ? 


Joun F. Repprin¢, for plaintiff in error. 


J. A. Hunt, for defendant. 


McCay, Judge. 


We think there is equity in this bill. The complainant, 
as he states his case, is about to receive a damage, recog- 
nized by law as a wrong, and for which the forms of the | 
law side of the Court do not furnish an adequate remedy. 
The answer does not (except by argument and inference) 
meet the charges in the bill. It does distinctly say that the 
money paid was paid in consideration of the lease; but, we 
think, there was a cautious shunning in the answer of the 
charges in the bill on the real merits of the case. The point 
of the bill is, that the distinct object and purpose of the pur- 
chaser was to get the defendant out of the way as a teacher, 
and that this was the mutual understanding. It may well be 
true that the lease was worth the money paid, and also very 
true that the complainant would never have thought of buy- 
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ing, except for the special reason charged—that if the de- 
fendant could sell, he would no longer teach a rival school. 

If this was by distinct, positive agreement, it might very 
well have not formed any consideration for the money paid 
for the lease. In other words, the complainant might be 
willing to give that much for the lease, led by the other con- 
sideration, that, in buying the lease, he was securing a school 
without any competition from the defendant. 

If this was the case, and that is what the bill charges, the 
arrangement by which defendant was to quit, and not set up 
any rival school, was not necessarily part of the sale of the 
lease, but an independent contract, for which the lease-con- 
tract was the consideration. , There is just such a case as 
that in 30 Georgia Reports, Mell vs. Mooney, 414. 

If this be true, if this was an independent contract for 
which the agreement to buy the lease was the consideration, 
then it may be proven by parol, notwithstanding the lease- 
contract was reduced to writing; since it forms no part of it, 
but stands on its own terms, to-wit: it is a contract for which 
the other contract 1s the consideration. But, even if it were 
required to have been written, does not the letter of defend- 
ant, nfentioned by Spier’s brother, in his affidavit, fulfill even 
the statute of frauds? 

There is, however, a view of this case which is conclusive, 
According to the statements of the bill, (and in this respect 
the answer is not contrary), this contract to purchase the lease 
was procured by representations of defendant, that if he 
could sell he would quit, or intended to quit. The com- 
plainant was induced to buy by these representations. If 
they were made in bad faith, the contract was procured by 
fraud, since the complainant states that this expectation was 
the motive that led him to buy. 

The defendant will not, if this be true, be permitted to fly 
in the face of his inducements to turn his own contract into a 
fraud. The remedy at law would be either to rescind the 
contract and sue for the money, or bring an action for dam- 
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ages. But the complainant has a right, if he pleases, to stand 
on his contract. He isnot bound to rescind. , He has, there- 
fore, only his remedy for damages. \ 

/ Is this an adequate remedy? How can they be got at? 
What is the measure of them? How can it satisfactorily ap- 
pear that any particular patron has or has not been influenced 
by this opposition school? That a child is sent to it is no 
reason for saying that if one were not there it would , be sent 
to complainant. To get at the truth would require a look- 
ing into the private motives of every parent in the commu- 
nity. We think, therefore, the injunction ought to have 
been granted. 

Let the ease go to a jury on the evidence, and if the defend- 
ant has, either by express contract or by representations on 
which the complainant acted, put himself in such a situation 
as that it would be a breach of his contract, or a fraud upon 
complainant, to set up a school in the neighborhood during 
the continuance of this lease, the injunction ought to be per- 
petual. 

Judgment reversed. 


J. E. DENT et al., plaintiffs in error, vs. J. H. Cook, Ordi- 
nary, et al., defendants in error. 


(By two supces.)—The Ordinary of a county has no authority under any 
general law of this State, even with the recommendation of the grand 
jury of the county, to borrow money on the credit of the county, and 
if, for this purpose he issue county bonds, and sell them, the county 
is not liable on the bonds so issued. 

2. Ona proper case made by bill, in the name of the citizens of the 
county—tax-payers—it is the duty of the Judge of the Superior Court, 
as Chancellor, to restrain, until the hearing on the merits, an Ordin- 
ary from ordering such bonds to be paid by the treasurer of the coun- 
ty: Provided, the injunction be so framed as not to interfere with the 
rights of bondholders who are not parties to the bill, to the use of 
every remedy allowed by law, through the Courts of law and equity, 
to test and enforce any claims they may set up against the county in 
the premises. 20th February, 1872. 
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County Matters. Ordinary’s Powers. Tried before Judge 
Wricut. Coweta county. Chambers. November, 1871. 


Dent and others filed a bill against Cook, making the fol- 
lowing averments: They are citizens of Coweta county and 
tax-payers therein ; Cook is its Ordinary ; as such he made a 
contract with one Hackney to build a jail ‘in said county, 
which Hackney did, and Cook paid him partly with funds 
in the County Treasurer’s hands, and then, as Ordinary, 
issued bonds of the county and sold them at a discount, and 
thus obtained enough money to pay off the balance of the 
debt. He paid off Hackney, and himself used the balance, 
claiming that the county owed him. He then levied an ex- 
tra tax to pay said bonds, some of which were near matur- 
ity. They contended that he had no right to issue such 
bonds, that the county was not bound by them, and asked 
the Chancellor to enjoin the payment of them by Cook or 
the treasurer. The bill made various charges of wrong in 
the contracting of said debt and in the expenditure of the 
money. But neither these nor the reply to them are neces- 
sary, as the case turned here upon the question of authority in 
the Ordinary so to bind the county. Cook showed that the 
jail of said county had burned down, and that the grand jury 
recommended that the “Ordinary proceed to havea good and 
sufficient jail-house erected in this county, and make arrange- 
ments for the same by issuing county bonds, running to ma- 
turity in one, two and three years.” And he issued said 
bonds under said recommendation, and contended that he 
acted thereon within his lawful authority. The Chancellor 
refused the injunction, and that is assigned as error. 


S. Freeman; L. H. Featuerston; J. B.S. Davis and 
Hvueu Bucwanay, for plaintiffs in error. 


Dove ass & Wricut, for defendant. 
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McCay, Judge. 


1. The question presented in this record is a very grave 
one. If the Ordinaries of the several counties of this State 
have the power to borrow money and negotiate bonds for 
that purpose, there is a serious defect in our law. Such a 
power entrusted to the discretion of one man, is so liable to 
abuse, so dangerous to the public interest, and so little needed 
for the proper purposes of a county organization, that if it 
does in fact exist, the law ought to be forthwith repealed. 
But we do not think such a power exists. The Ordinary, it 
is true, is clothed by the Constitution of 1868 with the powers 
of the Inferior Court, and the management of eounty affairs 
is in his hands, Constitution, Article 5, section 5, paragraph 
2, and Article 12, section 7. . 

But the powers of the Inferior Court are specially pointed 
out by law: Code, sections 346, 347, 4057, 529, 530, 531, 
536; and as well from the nature of the thing as by the posi- 
tive provisions of the statute, they had no powers, except 
such as were specially granted. Indeed, section 4057 of the 
Code, in declaring the jurisdiction of the Inferior Court for 
county purposes, seems to have been designed for the specific 
purpose of announcing that to be the rule. It is in these 
words: “Said Court may have and determine all matters 
over which the law gives the justices jurisdiction.” 

If they have a power or a jurisdiction, it must be one de- 
clared by law. There is no reserved, general power in that 
tribunal. It must have a grant for every power it claims. 
It is not pretended that there is any special grant of the 
power to borrow money. It may, it is true, make contracts. 
But a close inspection of the provisions of the Code will show 
that all the contracts it may make, must be in reference to 
the specific things it is made their duty to supervise. 

In section 346 it is said: “They may direct and control 
the property of the county, as they deem expedient, according 
to law. ‘They may lay general and specific taxes, according 
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to the provisions of the Code,” etc., ete. The county, it is true, 
is a corporation. Code, section 825. But this is only for 
certain specific purposes. This section of the Code is not 
even to be understood as putting counties on a footing of or- 
dinary municipal corporations, such as cities and towns. 
They are created, and have special duties and special privil- 
eges, regulated by the charter of each, are. sought for, and 
their charters may be forfeited, or lost by non-user and the 
judgments of Courts. But the counties are subdivisions of 
the State, imposed upon the people for State purposes. They 
are, in fact, but quasi corporations, and this section of the 
Code is not to be understood as conferring any powers, except 
the right to sue and be sued, since the other powers are all 
conferred and regulated by other statutes and provisions of 
the Code. Indeed, the Act of 1863-4 calls them corpora- 
tions, or quasi corporations. 

It may be noted, too, that there is no provisions confering 
on the Inferior Court, or Ordinary, the functions of mana- 
gers of the counties. Indeed, all the powers of the county, 
as well as all the powers of the Ordinary, are specially de- 
fined and regulated by law. The Ordinary is a State officer, 
commissioned by the Governor, and his duties are pointed 
out by the general law. 

It may also be said that the various special Acts of the 
Legislature, of which the pamphlets containing the laws are 
full, authorizing the counties to borrow money for special 
purposes, is a strong indication of the opinion of the Legis- 
lature, as well as of the opinien of intelligent county officers. 
An Ordinary has power to make all contracts, necessary and 
proper, to perform the duties cast upon him. He can build 
Court-houses, jails, etc., and he may make contracts for that 
purpose, and contract a debt for that purpose. But the 
raising of money to pay that debt is pointed out by law, to- 
wit, by taxation, in the method prescribed. 

It is inconceivable that the Legislature ever contemplated 
that the old Inferior Court could borrow money to carry on 
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its county affairs. Some provision, Some mode of exercising 
the power, would have been prescribed. If the power exists, 
it is at the discretion of the Ordinary. He determines on the 
propriety of borrowing.. He negotiates for the money, issues 
the bonds, executes them, receives the money, and expends it. 
He is, in no place in the Code, clothed with such powers, 
Great care is taken to elaborate checks and counter-checks 
against county officers. But here is one with power to get as 
much money as he pleases, and use it as he pleases. We 
do not think such a power exists. 

We do not say that if the Ordinary has expended, for the 
public use, the money of any citizen, that the county is not 
liable for the money. We simply say that the Ordinary has 
no power to borrow money, and to bind the county by con- 
tract to repay it. : 

We recognize the right of any citizen, however, to compel 
the county to pay any money of his that has gone to its use. 
And whilst we think this injunction ought to have been 
granted, as prayed for; to-wit: to prevent the Ordinary, by 
his mere ordinary order on the treasurer, from paying these 
bonds; yet, we do not intend, in any way, to interfere with 
any use by the creditor of any process or proceeding, to bring 
his claims against the county, whatever they may be, before 
the proper Court for adjudication. 

Judgment reversed. 


Rosert H. McCrosxey, plaintiff in error, vs. JosepH A. 
Masry, defendant in error. 


(By two supces)—1. Where a factor is sued in another State for the 
price of goods consigned to him, which he had sold, and pleads that he 
has fully accounted with his consignor, and paid him, which suit is 
determined against him, and judgment rendered in favor of the con- 
signor, the factor is estopped from afterwards suing the consignor for 
expenses incurred in preparing said goods for sale and for freight 
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paid by him on the goods, and advances made upon them and com- 
missions, where such former judgment is pleaded against him. 

2. Whether a citizen of Georgia is liable to pay taxes on an open ac- 
count due him by a non-resident—quere. 12th March, 1872. 


Former recovery. Relief Act of 1870. Tax. Before 
Judge Hopkins. Fulton Superior Court. October Term, 
1871. 


This was an attachment upon an open account by McCrosky 
against Mabry as a non-resident. ‘lhe character of their suit 
and of the defense is stated in the opinion. After the evi- 
dence pro and con was introduced, both upon the merits and 
as to to whether McCroskey, had paid taxes on the claim 
(which was an open account made before June, 1865,) and after 
argument had, the Court charged the jury among other things 
by reading to them the fourth section of the Relief Act of 
1870, and said that they should inquire whether the claim 
had been regularly given for taxes and the taxes paid, and 
if they were not satisfied that these things were so, they 
should so find. 

McCroskey’s counsel had contended in argument that no 
taxes were due on the claim because Mabry was a non-resi- 
dent of this State, and because, until the judgment was ren- 
dered in Tennessee (which was since June, 1865,) the par- 
ties had mutual accounts against each other about equal, and 
the case was not covered by the Relief Act. 

The jury found that the taxes had not been paid and the 
Court thereupon dismissed the cause, under said Relief Act. 
A motion for a new trial, upon the grounds that his said charge 
and «dismissal were wrong, (and other grounds not neccessary 
here) was overruled. Upon that error is assigned. 


R. Arnoip; E. N. Broy.es, for plaintiff in error. The 
claim was not taxable: Morrison vs. Warner by this Court, 
Oct., 1871, and Kelly vs. Carter, Feb’y, 1872; Rev. Code, 
sec. 798; 14th Ga. R., 379; 15th, 521; Aiken vs. Cameron by 
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this. Court, Sept. 20th, 1871, and Ezzard vs. Worrill, Feb., 
1872. 


P. L. Mynatr relied on Relief Act of 1870, and said 
taxes aside plaintiff could not recover; the former recovery 
estopped him: 2 Phil. on Ev., secs. 35, 41, 42; 7th Ga. R., 
211, 436; 31st, 34; and 2 Kernan N. Y. R., 150. 


MontTGoMERY, Judge. 


This was an attempt by a factor to recover from his con- 
signor expenses incurred and remittances made, on account 
of goods consigned to him for sale. He had been sued in 
another State for the price of the goods, and there pleaded 
that he had fully accounted and paid for the goods, These - 
issues were found against him. One item of the claim in 
the attachment suit was a bureau sold to the defendant for 
$20, after the foreign suit had been commenced. To the 
attachment suit former recovery was pleaded, and the record 
of the foreign judgment offered in evidence. It was also 
objected that plaintiff in attachment had not paid taxes on 
his claim, (it being founded on a contract entered into before 
June, 1865,) and the jury, to whom an issue made on this 
point was referred, so found, 

1. We think the former recovery was well pleaded in es- 
topel. Thesuit is evidently for amounts set up in the former 
‘suit by way of defense, and which the present plaintiff, and 
then defendant, failed to prove on the trial. He is, of course, 
entitled to recover the price of the bureau sold to defendant, 
after the commencement of the former suit. 

2. We doubt if he was obliged to pay taxes on an open ac- 
count, due him by a non-resident on a debt founded ona 
contract made before June, 1865. It is, however, not neces- 
sary to decide that question. 

We affirm the judgment of the Court below, provided 
defendant in error will confess judgment to the plaintiff in. 

Vor. xiv. 21, 
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the case for $20, the price of the bureau sold in 1866. Other- 
wise, the judgment to be reversed. 

Our judgment upon the more important issues presented, 
is stated in the head-notes. 


w 


E. G. and E. 8. Proruro, executors, plaintiffs in error, vs. 
ALBERT WorbD et al., defendants in error. 


The certificate of the Clerk should identify the papers sentup. R. 
Equity from Stewart. 


To the bill of exceptions in this cause was a certificate that 
it was the true original, and that “the foregoing pages is a 
true and complete transcript of the record in the case of A. 
R. Word and wife et al. vs. E. J. Prothro and Emeline 8. 
Prothro, executor and executrix of Nathaniel Prothro, de- 
ceased.” 

That seemed to be the case specified in the bill of excep- 
tions. There were no “ foregoing pages.” But tied up with 
the bill of exceptions were seventeen other papers, being a 
bill in equity, an amendment thereto, an answer and excep- 
tions thereto, ete., each separate and distinct from the other. 
It was said that these were the ‘‘ foregoing pages,” and that 
it would appear by an inspection of them. The Court would 
not inspect them. Upon motion of counsel for defendant in 
error the cause was dismissed, because the record had not 
been certified according to law. 24th February, 1872. 


Joun T. CLARK, for plaintiffs in error. 


Moses & Down1na, for defendants. 
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JAMES C,. Cook, plaintiff in error vs. PRipGEN, STAPLER 
& Dunn, defendants in error. 


(By two supces.)—1. A parol license to one to enjoy a permanent ease- 
ment upon the land of another, (as to back water upon it) is an interest 
in the land, and must be in writing, by the Statute of Frauds, and is 
void at law. 

2. But if the licensee, in pursuance of the license, goes forward, and for 
the enjoyment of the easement makes large investments, and the ease- 
ment be one in its nature permanent, equity will decree a specific per- 
formance as in other cases of a part performance, by one party, of a 
parol contract for the sale of lands. 

8. In this State, when a defendant in a suit at law might, by going into 
equity for specific performance, defeat the plaintiff’s action at law, he 
may set up his equitable defense at law. 5th March, 1872. , 


Water-courses, License. Prescription. Equity. Prac- 
tice. Before Judge HARRELL. Muscogee Superior Court. 
June, 1871. 


In 1869, Cook sued Pridgen, Stapler & Dunn, averring 
that in said year he owned certain described land and they 
erected a mill-dam below it, and thus overflowed and injured 
said land. Besides the general issue, defendants pleaded as 
follows: Cook’s land belonged to Cook’s father during 1838 
and until his death in 1864, then for life to Cook’s mother, 
till she died in 1864, then to Cook and his sisters, as remain- 
der men; that in 1838 Jones owned the land next below 
said Cook’s, where the dam is, and owned it until 1864, 
when he died; that hig administrator then sold it to defend- 
ants; that in May, 1868, Jones began building a dam across 
the Chattahoochee river and a mill, the dam to be five feet 
high ; that while Jones’ agent was building the dam, Cook 
frequently was present and inquired as to the probable extent 
of back-water which such dam would cause; that said agent 
explained to him the level, and said if the dam was five feet 
high the water would be raised a foot above its natural height 
at Cook’s line, and that by making the dam six feet high 
the raise at Cook’s line would be two feet, and told Cook 
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that it was very desirable to have the dam six feet high, and 
asked Cvok to allow him to make it six feet high; that Cook 
said he did not believe that a raise of two feet at his line 
would overflow his lowlands or injure them, and told the 
agent he might make Jones’ dam six feet high. Thereupon, 
wit Jones’ approval, the dam was so built and finished in 
1869. At the same time Jones built a valuable mill and 
put in machinery, to be run by water raised by said dam. 
The dam cost Jones $5,000, and the mill and machinery 
cost $10,000, which expense was incurred by reason of said 
Cook’s said permission. That Jones kept up the dam and 
mill while he lived ; his administrator kept them up till in 
1865, when the United States forces burnt down the mill, 
and then the administrator sold the dam (which was as it had 
been) and land to defendants, who rebuilt the mill at a cost 
of $10,000, relying on said license; and during all of said 
time, from 1838 until this suit was begun, said overflow had 
been continued without interruption as aforesaid. 

The evidence on the trial as to the title of the parties to 
their respective land was as stated in the plea, plaintiff hav- 
ing acquired the whole title to his land by purchasing his 
sisters’ interests, one in 1854 and the other in 1868. Plain- 
tiff proved that part of this dam was washed away in 1841; 
that it was rebuilt, one end exactly where it had been and 
the balance a little lower down; that it was all washed away 
in 1855 and again rebuilt, where it was the last time substan- 
tially, but part of it a little lower down. Plaintiff gave 
evidence that the dam was broken wen defendants bought. 
He also had evidence that the dam raised the water at Cook’s 
line about five feet above its natural level, and that he noti- 
fied the parties in 1855, and that when defendants repaired 
the dam that he would sue them for damages. He showed 
the quantum of damages. Defendants proved the facts 
averred in their plea, and gave evidence tending to deny 
plaintiff’s complaints at building, repairing, etc., as aforesaid. 
In rebuttal, plaintiff showed, among other things, that for 
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many years during said overflowing his said sisters were mi- 
nors and then femes covert 

The evidence closed. The Court explained to the jury 
the nature of the action, and told them to find for the plain- 
tiff the damages proved, if the defendants had overflowed 
his land, unless the defendants had made a good defense. As 
to the defenses, he charged as follows: “ They set uf several 
special pleas, which may be briefly designated by calling 
them pleas of ‘ License,’ ‘ Prescription’ and the ‘Statute of 
Limitations,’ which I will explain to you in their order. 
The defendants, under their plea of license, say that they are 
not guilty of trespassing on the plaintiff’s land, because, 
they say, that, if the water is backed on plaintiff’s land, by 
reason of their dam, it is not backed over two feet, and that 
they are purchasers fur value of Seaborn J. Benning, as ad- 
ministrator of Seaborn Jones, of the lot of land on which 
their dam is situated, with all the rights, members and ap- 
purtenances thereunto belonging, and that one of these rights 
was a right to back water on plaintiffs land, to the height of 
two feet; that this right arises from an agreement of purchase, 
or, in other words, a license acted upon, between James Cook, 
the ancestor of the present plaintiff, and Seaborn Jones, now 
deceased, the intestate of the vendor, Seaborn J. Benning. 
You have heard the evidence upon this point; you will 
weigh it well, and apply to it the following rules of law: 
You will first determine whether the license the defendant 
sets up was a gratuitous license, or whether it was a license 
upon valuable consideration, if you shall consider such a 
license was ever granted. If it was a gratuitous license, it is 
no justification to the defendant, because a gratuitous license 
is of the nature of a personal privilege ; it is revoked by the 
death of the grantor, and also by the assignment or sale of 
the property to which the privilege or license was attached. 
But, if the license set up was granted, and was a license upon 
a valuable consideration, then the defendants are justified 
in backing water on the plaintiffs land to the extent of two 
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feet, if you believe the license was for two feet. So that if 
you determine the defendant’s dam backs water on the plain- 
tiff’s land, and that there was no license granted to Jones by 
Cook, or, if granted, it was a gratuitous license, or if it was 
a license for value, and you should find the water is backed 
over the height allowed by the license, in each of these cases 
you world find for the plaintiff such amount of damages as 
the proof may show he has sustained. But, in the last- 
mentioned case put, viz., if a license was granted for a valuable 
consideration, and the amount of back-water exceeds the 
amount allowed by the license, the damages you would al- 
low would not be the whole amount of damages sustained 
by the plaintiff by reason of the back-water, but the amount 
of damages sustained by reason of the excess of back-water 
over that allowed by the license, if any such you should de- 
termine there is. In saying that you will find for the plain- 
tiff in the cases put, I mean so far as the defense set up by 
the defendant in this plea of license is concerned. I will 
hereafter give you the rules of law in charge, as to the other 
defenses set up by the defendants. If, on the other hand, 
in considering the question of license, you should determine 
that a license was granted upon valuable consideration, and 
that the back-water does not exceed the amount allowed by 
the license, then you need go no further, but will return a 
verdict for the defendant. And to determine whether the 
license, if granted, was a gratuitous license, or a license for a 
valuable consideration, I give you this rule of law in charge : 
If, at the time of granting the license, or afterwards, Mr. 
Cook received any benefit, or Mr. Jones sustained any in- 
jury, then this benefit or injury would be a valuable consid- 
eration that would support the license. If the evidence 
shows that at first Jones intened to build a dam five feet 
high, and afterwards, by reason of and acting upon the faith 
of the license granted by Cook, he went to additional ex- 
pense to make his dam six feet high, or in any way added to 
his mill, then this additional expense or injury to Jones 
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would be a sufficient valuable consideration to support the 
license, and to render it irrevocable. 

“The plaintiffs, in this case, insist that this would be allow- 
ing an interest in land to pass by parol. Ordinarily, I tell 
you that an interest in land can only be passed by writing ; 
but, where A sells land to B by parol, and B pays the pur- 
chase-money, the law will not allow A, after receiving the 
purchase-money, to set up the Statute of Frauds, So, in 
this case, if Cook granted a license to Jones, and Jones gave 
valuable consideration for it, in the manner I have ex- 
plained to you before, then the law will not give to Cook, or 
those claiming under him, the benefit of the Statute of 
Frauds. So that on this point the case reverts back to the 
original questions—was a license granted? Was it a gratu- 
itous license? Or was it based on a valuable consideration, 
and, if on a valuable consideration, has it been exceeded? 

“Tf you should determine in favor of the plaintiffs on 
the general issue, and on the special plea of license, you 
will next consider the plea the defendant sets up of prescrip- 
tion. 

‘¢ In this plea defendants do not rely on any original license, 
but set up that the successive and continued possession of 
Jones, Benning and themselves, of the land of plaintiff, cov- 
ered by the back-water, has been continued and adverse to 
the plaintiffs for a period of over twenty years. It is un- 
necessary to explain to you what is continued ; but, as to 
adverse possession, I will say, that, if the defendants have 
occupied the land of plaintiff by their back-water in such a 
way as that the plaintiff could not have as full and perfect 
use of their land as they might otherwise have done, then 
this would be an adverse possession; and if it has contin- 
ued for twenty years, it would make a perfect title, and the 
plaintiff would not be entitled to recover. The plaintiff, 
however, sets up that James Cook died in 1844, and that 
from then until 1864, the legat owners of the remainder in 
the land after carrying out Mrs. Cook’s life estate, were, 
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except himself, minors and married woman, and that it was 
a joint right of action, and therefore that this period of 
twenty years should be carved out of the time claimed by the 
defendants. This would be true, if the married women and 
minors were the plaintiffs in this action; but, as they sold 
their interest to the plaintiff, who was of full age, he cannot 
set up their minority or coverture. This is a personal privi- 
lege, which they alone can take advantage of. 

“The next defense set up by the defendants is the Statute of 
Limitation of seven years. If the defendants’ grantor, in- 
testate Jones, exercised the right of backing water on the 
plaintiff’s land for seven years, coutinuously and adversely, 
previous to 1852, then, by this occupation, he acquired a per- 
fect title, whether it was under written evidence of title or 
not, and if, since 1852, he has so occupied it for seven years, 
under written evidence of title, this gives him a good title. 
And you will find for the defendants, if you find that they 
and those they claim under have occupied the land of plain- 
tiff by backing water for twenty years, continuously and ad- 
versely, or if they have so occupied it for seven years, pre- 
vious to 1852, or for seven years since 1852, under written 
evidence of title.” . 

The Court here closed its charge, and the plaintiff reques- 
ted the Court, in writing, to charge as follows: 


REQUESTS TO CHARGE. 


First request. ‘If you believe, from the evidence, that 
plaintiff’s ancestor granted a license, by parol, to defendants 
to overflow the land of plaintiff, this permission is revoked by 
the death of the ancestor from whom the license is claimed.” 

This charge the Court refused to give, as asked, but gave, 
with this addition: “This is true, unless it was an agree- 
ment by Cook that Jones should have the right to use his 
land in this manner, and it was executed by Jones in so using 
it, and expending money in order to so occupy it.” 

Second request. ‘A parol license to overflow lands given 
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by. James Cook, deceased, to Seaborn Jones, deceased, is 
not a justification of the trespass complained of by defend- 
ants. If the trespass has been committed, defendants, as the 
assignees of Jones, cannot justify under a license given by 
the ancestor of plaintiff to the defendants’ grantor.” This 
charge the Court refused to give, as asked, but gave, with 
this addition: “ This is true, if it was only a gratuitous priv- 
ilege given by Cook to Jones, but if, by occupation and val- 
uable improvements, or the expenditure of money by Jones, 
under an agreement made with Cook, he acquired property 
in the land for the purpose of backing water, or the right to 
back water, then Jones had a title to it to that extent, and 
one that he could assign, and if legally assigned to defendants, 
they were not trespassers.” 

Third request. “If a notice is in proof from plaintiff to - 
defendants not to repair the dam, as it would overflow his 
Jand, this would make the defendants liable, if, after such 
notice, they did repair tne dam, and by so doing overflowed the 
lands of plaintiff.” The Court refused to give said request, 
as asked, but gave it with this addition: “ This is true, if it 
was a mere gratuitous privilege, or if the water was raised 
beyond the agreement. But if there was an acquired prop- 
erty in Jones, and legally assigned to defendants, it would 
not be true if defendants only raised the water to the height 
of the first agreement.” 

Fourth request. “The right to overflow land of another 
is an incorporeal hereditament ; it is such an interest in land 
as cannot, by law, be created by parol.” This request the 
Court refused to give, as asked, but gave with this addition: 
“This is true, except, by a provision of our law, it was an 
executed agreement and a valuable consideration paid by 
Jones.” 

Fifth request. “The defendant is estopped by his plead- 
ings, from setting up a title by prescription. Such title must 
be made out by an adverse possession. If the possession is 
permissive, the title by prescription only commences to run 
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from the time that notice is given of an adverse possession ;” 
which charge the Court refused to give, as asked, but gave 
with this addition: ‘* This is true, if the possession was 
permissive only, but if paid for and held under a claim of 
right, against the grantor himself, it becomes adverse to that 
extent.” 

Sixth request. “ The statute does not run against mar- 
ried women or minors; and where the title to land is joint, 
and some of the owners are minors, and others of full age, 
the statute does not run against any of them until the disa- 
bilities of all are removed.” This the Court refused to give, 
as asked, but gave with this addition: “This is true; but 
if the title is passed from those under disabilities to one who 
is not, he cannot claim this provision of law. These are 
special provisions for certain classes, and a purchaser who 
himself is under none of these disabilities, gets the title to 
the property, not the personal privileges of his vendor.” 

The jury found for defendants. The plaintiff complains 
that each part of said charge adverse to his claim is wrong, 
and that the Court erred in qualifying each of said requests 
as he did, 


Moses & Down1ne; PEABopy & Brannoy, for plaintiff 
in error. Parol license revocable: 24 Ga. R., 182; especially 
if it does not injure the grantee thereof to revoke it: 14 Ga. 
R., 1; 24th, 181. Such a license confers no estate in land, 
and gives no right to rebuild: 8 A. and E. R., 777; 5 B. 
and ©. R., 227; 2 Am. L. C., 531; 1 Dev. and B., (N. C.) 
R. 492. No adverse possession by one holding by permission 
of plaintiff: 21 Ga. R., 457; 7th, 388. 


H. L. Bennie, for defendants. Parol license acted upon 
irrevocable: 28 Ga. R., 589; 3d, 82; 12th, 239; 5th, 315; 
Brown on Statute of Frauds, sec. 31; Rev. Code, secs. 1961, 
2698, 3133. In such cases licensee estopped: Rev. Code, 
3700, 2915; 12 Ga. R., 52. The license runs with the land: 
3 Ga. R. 84; Rev. Code, sec. 2647; 3 Kent’s Com., 545; 





ATLANTA, JANUARY TERM, 1872. 339 
Cook vs. Pridgen, Stapler & Dunn. 





This possession was adverse : 8 Ga. R., 1. Trespass barred by 
fuur years’, and ejectment by seven years’ possession, if 
Cook’s death revoked the license: 8 Ga. R., 1. All were 
barred ; tenant could have brought trespass and remainder- 
men case: 1 Arch. N. P., 406, 447 ; Sedg. M. of Dam., 149; 
3 Black, 229. gStatute runs against one voluntarily under 
disability : Rev. Code, secs. 2875, 2876. Adverse possession 
for twenty years title against all not under disability : Rev. 
Code, sec, 2640; 3 Kent’s Com., 542-3. 


McCay, Judge. 


1. We think the authorities, taken all together, establish this 
proposition, that a permanent easement on the land of another 
is an interest in the land; and a parol license to enjoy such 
an easement is void under the Statute of Frauds: 4 East. R., 
109; Hurlins vs. Shipman, 5 B. & C., 221. See also 8 B. & 
C., 298; 4 Ad. & Ell., 329. 

There is, without question, some confusion in the authori- 
ties ; but we think the true distinction, which will reconcile 
most of them, is between a permanent right, one in its na- 
ture such that the parties must have contemplated its contin- 
uance, and a mere permission to do something on land, which, 
from the nature of the thing, is temporary only; 2 Hilliard, 
Abr. Am. L. Real Prop., 52; Angel on Water Courses, 286. 
Without doubt there are cases inconsistent with this view. 
But it will, we think, be found that, generally, these cases 
may be explained consistently with the distinction we have 
alluded to by considering the forum, whether at law or in 
equity, in which they have occurred. 

A license even in writing is revokable. That is, if it show 
that it was the intent of the parties to give a mere license, 
and not a grant. In other words, a mere license is, in its na- 
ture, revocable; since that is the intent of the parties. If it 
be intended to be irrevocable, it is ordinarily a grant and 
must be in writing, or it is void at law by the Statute of 
Frauds, 
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But it does not always follow that a license is revocable at 
the will of the party giving the license. Even a temporary 
license must be considered as intended to continue until the 
objects of the parties are attained, as where even in Courts of 
law it has been held that a mere license to overflow land with 
water, by a dam for a saw mill, cannot be gvoked during 
the continuance of the dam; since it may fairly be presumed 
that the parties intended the license to last that long at least. 
But if the dam be destroyed, then, as the term of the license 
is out, it may be revoked, and this when the easement is a 
mere license, 30 that may be by parol. See Angel on Water 
Courses, section 293, and note, with authorities cited. 

2. But, while at law an easement, in its nature permanent, 
must as it is an interest in land be in writing, signed by the 
party owning the land to be burdened, equity will compel the 
specific performance of a parol contract for such an interest 
in land on the same principles as it will other parol contracts 
for the sale of land: 4S. and R. 241; 4 Watts 317; 2 Equity 
Cases Ab., 523; 2 Atkyns, 391; 3 Cain’s Cases, 87. So 
that if one under a grant of an easement, though it be by 
parol, go into possession and make valuable improvments in 
pursuance of the grant, so that it would be a fraud upon the 
grantee to permit the Statute of Frauds to operate, equity will 
decree a title: Houston vs. Lafee, 46 N. H., 508. Here was 
a clear grant—the easement was in its nature permanent, a mill 
and dam of the character disclosed by the proof, must, in the 
nature of it, (not as a saw-mill or other structure necessarily 
temporary) be intended for a permanent investment, and in 
our judgment this permission was not a mere license but a 
grant for motives satisfactory to the grantor. The proof is, 
that the defendants acted upon the grant, went into posses- 
sion, expended large amounts of money, and continued in 
possession for years. 

3. Under our law, the defendant may set up, at law, any 
perfect equity—any right that needs nothing but a decree in 
chancery ; and we think this was just such a case. We do 
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not discuss the other questions made in the record, or pass 
upon them, as we think the case turns on the view of the 
law we have taken. 

Judgment affirmed. 


R. B. Butiock, Governor, plaintiff in error, vs. E. E. Cuts- 
OLM et al., defendants in error. 


1. The Clerk having certified a record of a case different from the case 
mentioned in the bill of exceptions, the writ of error was dismissed. 
(R.) 

2. Aiter the case was dismissed for want of proper certificate by the 
Clerk, a proper certificate was procured and a motion made to rein- — 
state the case. The motion was overruled. (R,) 


Practice in Supreme Court. From Fulton county. 


The bill of exceptions recited that “the case of E. E. Chis- 
olm and W. H. Clark vs. R. B. Bullock, Governor, being 
a certiorari from the District Court,” was heard, and the cer- 
tiorari was sustained on the 19th of June, 1871, at Chambers, 
and that is assigned as error. The Clerk certified that it was 
“the true original bill of exceptions in the case of the State 
vs. John Copraud, decided on the 19th of June, 1871, at 
Chambers.” With this bill of exceptions, so certified, the 
Clerk sent a certified record. In it appeared that said Clark 
and Chisolm complained of certain alleged errors of the dis- 
trict Judge “in a proceeding by scire facias against them, a 
copy of which is as follows.” ‘That copy begins: ‘ Whereas, 
John Copraud, principal, and E. E. Chisolm and W. H. 
Clark, sureties,” gave bond, ete., etc. The Clerk certifies 
this as the copy record in the case of The State vs. John 
Copraud. 

When the cause was called. here upon motion of defend- 
ant’s counsel it was dismissed, because the Clerk had not 
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certified and sent up the record in the case of Chisolm and 
Clark vs. R. B. Bullock, Governor. 

Subsequently, counsel for defendant in error procured other 
certificates from the Clerk and moved to reinstate the case. 
This was refused. 


W. G. Irw1y, District Attorney, for plaintiff in error. 


L. J. GARTRELL; Henry Jackson & Brotuer, for de- 
fendants. 


N. J. BAYARD, plaintiff in-error, vs. MALINDA HARGROVE 
et al., plaintiffs in error. 


The same parties vice versa. 


When the owner of a tract of land lays it off for a town, publishes a map 
of the lots, streets and lanes, and sells out the lots on a street to others, 
and the town is established as designated in the map, the owner of the 
land will be presumed to have dedicated the streets and lanes to the 
public, and if one of them be diverted from the purposes designated, 
as if under a sale from the city authorities, a house be builded on land 
that is part of the street, this does not authorize the original owner of 
the tract to sue in ejectment for the land so built upon. The title of 
the land is in the public, for the uses designated, so long as the town 
exists. If the street be abandoned by the public, prima facie, the 
reversion would be in the owners of the abutting lots, unless the injured 
grantor had in express terms reserved the right to himself in his deed 
conveying the lots, or in his act of dedication, 


Streets. Dedication. Before Judge Parrott. Floyd 
Superior Court. July, 1871. 


This was ejectment by Doe upon the demise of the heirs-at- 
law of Z. B. Hargrove, against Roe, casual ejector, and said 
Bayard and another, tenants in possession, for the one-half 
undivided interest in a strip of land thirty-three feet wide, 
in Oostanaula street, Rome, Georgia. The defenses were the 
general issue and prescription. 
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Plaintiff traced title from the State into his lessors to the 
lot of land containing the premises in dispute, proved the 
possession by the defendants, and the annual value of the 
premises for rent, and closed. 

For the defense it was shown, as follows: In 1834, Har- 
grove and others proposed to the Inferior Court of said county 
to give to them and the people of said county, parcels of said 
land lot, to be selected by said Court for a Court-house, jail, 
etc., etc., and “ half of the proceeds of the sale of town lots on 
said lot of land,” and keep up a ferry, ete., if they would 
permanently locate the county site at said place, and that 
this proposition was accepted and acted upon. Theland was 
laid off into lots and streets, including said street, and the 
lots were sold. What the terms of the deeds to purchasers 
were, did not appear. 

In 1849 or 1850, the Mayor and City Council of Rome 
concluded to sell a strip on each side of said street, from river 
to river, thirty-three feet wide, and ordered the same to be 
done. In 1850, one Johnson bought the premises in dispute 
from the said Mayor and Council, and took possession of it 
and began building upon it. From him, title was traced into 
the tenants in possession, and it was shown that they, and 
those under whom they claimed, had been in the actual pos- 
session of the premises and buildings thereon since 1852 till 
the commencement of this suit in March, 1869. Evidence, 
pro and con., was introduced as to the bona fides of this pos- 
session, etc. There were six heirs-at-law of Hargrove, and to 
the prescription as to one of them, Mrs. Fort, it was replied 
and shown that she had been under coverture sufficiently 
long to avoid prescription. There was evidence of a sale by 
Hargrove to Shorter, but it is not material. 

Pending the trial, various questions arose as to the admis- 
sibility of evidence, etc., but they are not passed upon here. . 
The Court charged the jury as follows : 

“ This is an action brought by the heirs of Z. B. Hargrove, 
deceased, against N. J. Bayard, tenant, etc., for the recovery 
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of a certain store-house and lot in the city of Rome, Georgia. 
The plaintiffs claim title to the property as the heirs-at-law 
of Z. B. Hargrove, deceased, who, they allege, was the owner 
of the soil. They claim that this property is in the street, 
and that the street was dedicated to the town of Rome, or 
the county of Floyd, for public use as a street ; that the pub- 
lic was entitled to use it as a street only;.that it has been 
abandoned by the city of Rome as a street, and that, as Z. B. 
Hargrove did not part with the title to the soil, they now own 
it as heirs-at-law. 

“Tf this street was permitted to be used as a street by the 
town of Rome, and it belonged to the plaintiffs, or any one 
else, the title to the soil does not pass to the town or county, 
unless there was a5deed to the soil. When the owner of land 
is paid for a road or right-of-way over his land only, the 
county in which the road lies cannot transfer the land when 
the road or right-of-way is abandoned. But if such owner 
had made a fee-simple deed, then the city or county could 
transfer the title, if it did not interfere with the right of 
others. If there was no fee-simple deed to this lot, and it 
had been abandoned, then it reverts to the former owner or 
proprietor, or his heirs-at-law. There are two modes of show- 
ing title to land: one is by showing a chain of paper titles, 
beginning with the grant from the State and bringing the 
title down to the plaintiff in the action; all titles to lands 
emanate from the State. The plaintiffs insist on a perfect paper 
title to one undivided half of this land from the State of 
Georgia. You will, therefore, see, first, if there is a grant 
from the State of Georgia to lot number two hundred and 
forty-five, in the twenty-third district and third section of 
this county, and if so, whether this property is part of that 
lot. See to whom the State granted the lot. If it was granted 
to one Major Pace, then his title is perfect ; next, you will 
see to whom did Pace make title. See if he made a title, as 
is claimed, to Phillip W. Hemphill, according to the forms 
of law; if he did, then that passes a perfect title to the lot to 
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Hemphill. Then see if Hemphill sold one undivided fourth 
part to Z. B. Hargrove, deceased, and made.a title; next, see 
if Hemphill sold and conveyed, by deed, an undivided fourth 
to William Smith, and if so, whether Smith sold to said Har- 
grove, deceased, that undivided fourth. If you find that the 
title has been conveyed in this way, according to law, then 
the evidence shows a title to one undivided half in Z. B. 
Hargrove, and it remains in him until divested in some way 
or other. If said Hargrove died intestate, then all his lands 
passed to his heirs-at-law ; you will, therefore, see, from the 
evidence, who these heirs are; if the plaintiffs are the heirs, 
then they have the title until it is legally divested ; and if it 
is shown now to be in them, they are entitled to recover, un- 
less it is divested in some legal way. The defendant places 
his defense, first, upon the contract between the original town _ 
company and the Inferior Court of Floyd county for the re- 
moval of the county seat to Rome. It is the duty of the 
Court to construe that contract. The Court, therefore, charges 
you, that the contract ‘embraces a simple proposition to bind 
the parties to it to do certain things, and that the said con- 
tract does not convey the land in the city, except certain lots 
for a Court-house, jail, churches, etc., to the city or the 
county, and no title passes under it to the streets, and if there 
is no evidence showing that the title passed to the city or 
county, then the defense on this ground fails. 

The plaintiffs must recover on the strength of their own 
title, and they cannot recover, unless they show title to the 
property. The second ground of defense is, that there is an 
outstanding title to the property in another person, and that 
the plaintiffs have parted with the title; and to show this, 
the deed from the heirs of Hargrove to Alfred Shorter has 
been introduced. It is the duty of the Court to construe 
this deed also. The Court charges you that the difficulty 
arises on one clause in the deed, which is as follows : ‘And also 
all the right, title, claim or demand,” ete. (See copy of deed.) 


This is an independent clause in this deed, and if there were . 
Von. xiv. 22. 
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no other descriptive words of the property intended to be 
conveyed, it would, of itself, make a complete conveyance of 
all the property of the kind in the town of Rome. The 
Court construes this cause to convey all the town property 
that was owned by Z. B. Hargrove, deceased, in the town of 
Rome. You will see, therefore, whether this property was 
town property at the time said Hargrove. died. Did it be- 
long to him at his death? If so, it is transferred by this 
deed. If, from the evidence, you find this lot was not town 
property, it is not conveyed by the deed ; if it was town pro- 
perty, it is conveyed. You are to ascertain whether it is 
town property or not from the evidence. See what the peo- 
ple of this neighborhood understood by town property ; what 
the words town property mean. If the evidence don’t show 
that it was Hargrove’s property at the time of his death, it 
does not pass under the deed. But if he owned the title in 
soil, it belonged to him. If he owned it, either in posses- 
sion, remainder or reversion, it belonged to him, You must 
take into consideration the circumstances connected with the 
making of the deed—not considering any parol testimony to 
contradict, add to, or diminish its terms, and if you find that 
the title to this property passed under this deed, then the 
plaintiffs cannot recover. 

The third point of defense is what is known as the Statute 
of Limitations. The Code changes the phraseology, and it is 
called now title by prescription, but the same rule applies 
in both instances, and the Code expresses what the law was 
before and since its adoption. The Acts of 1856, and the 
Acts in force prior tothat Act, applies to that case. If the de- 
fendant, or those under whom he holds, have held peaceable 
and adverse possession of this land, as provided by the Acts 
and the Code, for seven years before this suit was begun, then 
the plaintiff’s action is barred, unless they were under disa- 
bility as provided by law. The same principles were laid 
down in the Code, as you will see from the following sections: 
2636, 2437, 2638, 2639, 2640, 2641, which he read. 
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.When the Statutes of Limitation are relied on, the posses- 
sion must be such as named in the Code. It must be ad- 
verse, continuous, uninterrupted and peaceable, and under 
color of title. The defendants insist that Riley J. Johnson 
held such possession, from 1850 to the time he sold to Wil- 
liam Ramey, and that Ramey held such possession until he 
sold to Bayard, and that Bayard has since held such posses- 
sion. If either of them held such possession for seven years, 
and it was public, peaceable, etc.; if they claimed under a 
purchase with a deed or deeds, as a matter of right, and their 
possession was not simply permissive on the part of the plaintiff, 
then the defendant will be protected. You will see whether 
the property was claimed by these parties as their own; 
whether they were in the actual possession of it by an enclo- 
sure or building on the ground. Actual, adverse possession - 
for twenty years will protect the defendant without a paper 
title; seven years with a paper or color of title will also pro- 
tect him, unless he holds under a forged or fraudulent title, 
as set forth in the following section of the Code. (Section 
2641.) 

You will, therefore, see if there is any evidence that these 
titles are forged or fraudulent, and if there is none, and the 
defendant has held the land as stated, he will be protected, 
even though’ his title was a defective one. A bond for titles, 
or a deed with one witness, is a good color of title, and if the 
defendant, aud those under whom he holds, believed they 
were buying the title, and acting in good faith, he will be 
protected against all parties not under disability to sue. 

If any of the plaintiffs were minors, idiots or lunatics, or 
married women, then the statutes do not run against them until 
after they have arrived at full age, or their disabilities have 
been removed. The plaintiffs, by their counsel, reply to this 
last position of defendant, by saying that the erection of this 
building in the street is a nuisance, and that a nuisance can 
never ripen into a prescription ; that the Statutes of Limita- 
tions do not run against a nuisance. This question of nui- 
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sance has nothing to do with the title to the property. A 
person injuriously affected by a nuisance, or the public, may 
abate it, as you will see from sections 4024, 4027 of the Code. 
(See the section.) 

A person who had bought property with reference to this 
street, ora citizen of Rome, could abate the nuisance, and the 
Statute of Limitations would not run against such a person. 
One may acquire title to property by adverse possession, and 
use for a sufficient length of time, as when the owner of a 
mill overflows the land of another for twenty years or more ; 
this would give him the title to the land, and the right to 
overflow it, as against the former owner; but if his pond 
caused sickness in the neighborhood, any one so affected by 
it, could abate it as a nuisance—but such abatement could 
not affect the titke—the abatement of a nuisance has nothing 
to do with the title to the soil. 

If you find the plaintiffs are entitled to recover, you will 
find the value of the rents of one-half of the property, and 
give a verdict for the amount. And if Mrs. Fort is only 
entitled to recover, you will find what her interest is, and 
give your verdict for such a part of the property and rents, 
as you may find to be due her. If none are entitled to re- 
cover, you will fiud for defendant, with cost of suit. 

The jury found for only Mrs. Fort for one-sixth of an un- 
divided half interest in the premises, with mesne profits. 

Each side complained of the gulings and charges adverse 
to it, and sued out separate writs of error. Here the cases 
were argued and decided as one. The specific points made 
in the bills of exceptions and briefs are not reported, because 
this Court passed upon but one of them. 


SauirH & BranuHAM, for Bayard. Plaintiffs cannot recover 
possession of a street fur their exclusive use. As to abating 
nuisances, see Washburn on Easements, 569 to 591 ; R. Code, 
secs. 4024, 4027; 39 Ga. R., 202. Dedication to public ir- 
revocable: R. Code, sec. 2642; Washburn on Easements, 
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139, sec. 20; 6 Vt. R., 355; 10 Peters R., 662; 1 Whart., 
469 ; 27 Mo. R., 211; 18 Ohio R., 18; 8 B. Monroe (Ky.) 
R., 232, 247; 29 Mo. R., 356; 1 Sneed, 632; 9 Iowa R., 
455. The owner can never retake an accepted dedication : 
Washburn on Easements, 140; 3 Vt. R., 521; 6 Wend. R., 
651; 1 Ind. R., 432; 4th, 318; 10 John. R., 236 ; 22 Wend. 
R., 425; 24 Pick. R., 71; 6 Peters R., 498, 513, 431; 5 
Taunt, 125; 4 N. H., 1, 18; 2d, 513; 5 Seld., 246; 35 
Barb. N. Y. R., 395; 36 Penn. St. R., 29; 9 Wise Va. R., 
240; 8 Mete. R., 236; 1 Sneed, 643; 12 Ga. R., 239. As 
to rights in highways and obstruction of same, see Washburn 
on Easements, 146(25); 36 Penn. St. R., 99; 2 Bay’s So. Ca. 
R., 291; 6 Peters R., 498, 504; 29 Ga. R., 250. From 
these it appears dedicator has no more rights in dedicated 
streets than citizens. If once dedicated, and no provision 
made for forfeiture for misuser, no reversion to dedicator: 1 
Ohio St. R., 478; 8 U.S. Dig., 15; 3d, 126; 8 B. Monroe 
(Ky.) R., 232, 


UnpErwoop & RowELL; Wricut & FEATHERSTON; 
D. R. MiTcH Ext, contra. The owner of the fee in the soil 
of a road may maintain ejectment, ete: Burr, 143 ; 2 Strange, 
1004; 1 WilsaR., 107; 6 East. R., 154; 2 John. R., 363; 
6 Mass. R., 454. Road abandoned, owner has right to pos- 
session: 6 Mass. R., 534; 10 Peters R.,25; 15 Howard R., 
155; 26 Ga. R., 674. They cited various authorities to show 
that the authorities of a city cannot alienate its streets. 


McCay, Judge. 


In the view we take of this case a great deal of the very 
learned and elaborate argument of counsel upon both sides is 
upon points which, though very material in one aspect of it, are 
yet unimportant in the determination, as we are of the opinion 
that the proprietors of this land, when they laid off the town, 
by lots, streets, lanes, etc., and sold the lots, parted with all 
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their rights over the streets, except so far as they or their 
children are part of the public. 

It is, without doubt, true that the original owner of the 
soil retains the fee in himself when the public, in the exercise 
of its right of eminent domain, seizes a right of way over 
his land. Andif the road or way be abandoned by the pub- 
lic, he has the right again to its exclusive use. But even in 
such a case, it does not follow that if the public permit a 
street or road to be obstructed, not abandoning the way, by 
this misuser, the right is lost, so that the original owner 
may sue for the land. 

It is also true that, whilst, as a general rule, the owner- 
ship of a feein a highway or street is prima facie to be con- 
sidered as in the owners of the abutting land, yet this is only 
a presumption; and if the original owner of the land have 
sold the abutting premises, reserving his right in the soil of 
the street, or if his deeds so define the land sold as necessa- 
rily to exclude the fee in the street, then the fee remains in the 
original owner: Jackson ex dem. Yates vs. Hathaway, 15 
John., 447; 6 Mass. R., 454; 10 Peters’ R., 25; 15 How. R., 
155; 26 Ga. R., 674; 6 East. R., 154; Burrow’s R., 143. 
And this rule, as to the reversion of the fee on the abandon- 
ment by the public of the road or way, may also apply to the 
ease of an ordinary highway or other easement dedicated to 
the public, where nobody is interested but the dedicator and 
the public: Angel on Highways. 

But there is a clear distinction by the authorities, and in 
the nature of the case, between a mere right of way seized by 
the public or dedicated to the public and the case made by 
this record. Here is a contract. The owner of the land pro- 
poses to lay out a town. He makes upa map, with the lots, 
streets, lanes, etc., marked upon it, and he not only agrees to 
dedicate the streets to the public, but he sells the lots abutting 
upon the streets. The public accepts the streets, the lot- 
owners buy the lots under these representations, and the 
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owner of the soil gets a consideration for his dedication in 


the increased price of his lots. 

In this case there are three parties to the transaction, the 
owner of the land, the public, and the purchasers of the lots. 
And the whole affair is a matter of contract, for a valuable 
consideration. Especially is it true that there are more par- 
ties at interest than the public and the dedicator. The pur- 
chasers of the lots acquired a contract right in the street. 
They acquired the right to use it themselves, and the right 
to have the street open to all others whom they may desire to 
use it. This title is gone from the owner, except with the 
consent of the public and the lot owners. If the public 
were to forfeit or abandon it, this would not affect the rights 
of the lot owners. Tine owner of the land has parted with 
his right ever to assert his right to the soil to the injury of 
the easement. 

If the street be obstructed or neglected by the public, there 
is a method of compelling the public authorities to keep 
open and unobstructed the street that, by a contract, was ac? 
cepted. And even if it be abandoned by the public, the 
private right of the lot owners to its use remains. In the case 
of Barelay vs. Hansell, 6 Peters’ Reports, 498, 504, the Court 
say: ‘‘ Where the proprietor of a license disposes of his inter- 
est in it, he would seem to stand in a different relation to the 
right of soil in regard to streets and alleys of the same, from 
the individual of land over whose soil a public road passes, 
‘and who continues to hold the land on both sides of it.” And 
again: “If the ground in controversy in ejectment had been 
dedicated for a particular purpose, and the city authorities 
had appropriated it to another and entirely different purpose, 
this might afford ground for a Court of chancery to compel 
the specific execution of the trust by restraining the corpora- 
tion or by causing the removal of the obstructions.” And 
this same doctrine is held in the case of Rowan’s executors vs. 
The Town of Portland: 8 B. Monroe R., 236 ; Williams vs. 
First Presbyterian Church, 1 Ohio State R., 478 ; Guigar vs. 
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Filer, 8 Florida R., 332. And, as it seems to us, it is based 
on sound reason and equity. All that the owner of the soil 
sought by the dedication has been accomplished. It was not 
his purpose to favor the publie. His purpose was to benefit 
himself, and that benefit he has fully secured. The town has 
been established, his land has been enhanced in value, and the 
Jot-owners have paid him for his sacrifice. As one of the 
public he has his right to enforce the trust, but neither he nor 
the public can affect the rights of the lot-owners, which they 
have bought and paid for. 

In this case there is no abandonment of the street by the 
public. The most that is claimed is that there is an obstruc- 
tion in it. I do not think a case can be found where the 
original owner of the soil has been held to have the right to 
bring ejectment for the Jand on the ground that the public 
has permitted even a public road taken from him to be ob- 
structed. Were he to recover the possession, then he would 
be obstructing the street. 

When this street was laid off and the lots abutting upon it 
sold, and the lots upon the other streets sold, the owner of 
the tract parted with his right in the land tothe public. The 
public authorities hold it for the uses proper for a street, to- 
wit: to pass over, and to use it as streets are usually used in 
towns and cities, to-wit, for drains, sewers, water-pipes, gas- 
pipes, ete., ete. And if the city directs it, the public or any 
private citizen injured may enforce the proper use. 

As we have said, if the street be abandoned by the aban- 
donment of the city, so that there is no use for streets and the 
whole becomes a farm, with no lot-owners to have rights, 
the street would, prima facie, revert to the owner of the rebut- 
ting land. Whether this last presumption is rebutted by the 
words of the deeds by which these lots passed ont of the 
original dedicator, we do not say, as we have not the deeds 
before us. We should, however, be strongly inclined to hold 
that the title passed to the owners of the abutting lots, even 
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though the deeds were by metes and bounds, which by impli- 
cation excluded the streets. . 

In cases like this, of a sale of lots upon a street dedicated 
by the vendor of the lots, there is an element that does not 
exist in the cases referred to by the counsel for the defendant 
in error, to-wit: 15 Johnson’s R., 447; 10 Peters’ R., 25; 13 
Howard’s R., 155. That element is, that this street was one 
of the inducements of the vendees to buy. The price of the 
land to the vendor was increased by his dedication of the 
street. Its precise width and the precise uses to ‘which it 
shall be put are material to the owner of the abutting lands, 
and not to the original proprietor. Even its existence is a 
matter of which the original owner need not care, after he 
has parted with the other lots upon it. And we should re- 
quire a very strict and precise description of lines in the orig- _ 
inal deed, showing something more than a reservation by 
implication, before we would hold the natural and legal pre- 
sumption that the present owners of the abutting lots are the 
owners of the soil of the street, so laid out and so dedicated, 
to be rebutted. 

We have not thought it necessary to decide the other points 
made, because, in our judgment, the case turns upon the 
point we have discussed, to-wit: the right of the plaintiff, or, 
indeed, of anybody, to maintain ejectment for this land, un- 
der the circumstances as they appear in the record. 

Judgment reversed. 


ALLISON, ANDERSON & Company, plaintiffs in error, vs. E. 
D. GRAHAM, administrator, defendant in error. 


That a plaintiff is now a non-resident of the State is not, of itself, suffi- 
cient to excuse the filing of the affidavit of taxes puid under the Act of 
October 13th, 1870; it must appear that he was a non-resident at the 
contracting of the debt and has so continued, so that no taxes could 
have been due on the same to this State. 
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Relief Act of 1870. Taxation. Before Judge Parrorr. 
Dade Superior Court. May Term, 1871. 


In March, 1861, Allison, Anderson & Company obtained 
ajudgment against Derberry. The judgment became dormant 
and sewe facias was issued against Derberry’s administrator to 
revive it. No affidavit as to the payment of taxes on the 
debt was filed in the Clerk’s office. Such an affidavit had 
been attached to the fi. fu.; and it was shown that at the 
time of the trial plaintiff did not reside in the State. Noth- 
ing else appearing, the Court dismissed the case, because the 
affidavit required by the Act of 1870 was not filed with the 
Clerk. This is assigned as’ error. 


J.G. Jackaway; J. A. W. Jounson, by W. H. Das- 


NEY, for plaintiffs in error. 
E. D. GrauaqM, for defendant. 


McCay, Judge. 


This Court has uniformly held that a debt due to a non- 
resident is not taxable by our laws, and that, in a suit on such 
a debt, no tax affidavit is required. But the mere fact that 
a plaintiff is now a non-resident does not make out that the 
debt sued on has not, since it was contracted, been taxable. 
Prima facie, the debt was made at the residence of the de- 
fendant. Or it may be that the plaintiff has been a resident. 
To allow the construction of the Act contended for by the 
plaintiff in error would be to permit any plaintiff to evade 
the law by moving out of the State or by transferring his 
claim to a non-resident. To excuse filing the affidavit it 
should appear affirmatively, by proper evidence, that the 
debt is not taxable. That does not appear in this record, 
aud we therefore affirm the judgment. 


MontaomeEry, Judge, concurred but furnished no opinion. 
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Warner, Chief Justice, dissenting. 


The Act of 13th of October, 1870, outlawing plaintiffs 
from the Courts, and denying them the right to sue therein 
upon any debt or contract, or cause of action, made or implied 
before the 1st day of June, 1865, until they shall have made 
an affidavit that all legal taxes chargeable by law have been 
duly paid thereon, for each year prior to the passage of said 
Act, is, in my judgment, unconstitutional and void, for the 
reasons heretofore expressed in other cases. This Act of 1870 
is part and parcel of a concocted scheme of unconstitutional 
legislative enactments, calculated to debauch and demoralize 
the people, and which has culminated in the wholesale pluu- 
der of the public funds and public property of the State. A 
corrupt tree cannot bring forth good fruit, and unconstitu- 
tional legislation, which tempts the people to indulge in the 
dangerous luxury of dishonesty, never did, and never will, 


produce a healthy state of public morals in any community, 
so long as it is encouraged and sanctioned by those in public 
authority. Thesooner this putrid carcass of unconstitutional 
legislation shall be buried out of sight by the constitutional 
judgment of the Courts, the better it will be for all honest 
people, and for the honor and credit of the State. I there- 
fore dissent from the judgment of the Court in this ease. 


Joun G. Lorr, Guardian, plaintiff in error, vs. Josepu L. 
Dysart et al., defendants in error. 


1. Where, in a suit pending on a debt, dated before June 1, 1865, the 
plaintiff had filed the affidavit required by the Act of October 13, 
1870, and on the trial failed to show that the taxes due upon the debt 
had been paid for a part of the time since the debt was contracted, but 
proposed in open Court, then and there, to pay into Court for the use 
of the State the taxes still due: 

Held, That it was error in the Court to deny him the right so to pay the 
full amount of taxes due. Such a payment would have been a substan- 
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tial compliance with the Act of Octobor 13, 1870, and the plaintiff 
would have been entitled to a judgment on his debt. 

2. Where a note was given for land, to an administrator, and he turned 
the note over as assets to the guardian of the sole heir-at-law, the 
maker thereof giving the guardian a new note, with the administrator as 
security, this was not such a novation of the original debt for the land 
as that the note is not still a debt contracted for the purchase of the 
land. 


Relief Act of 1870. Tax. Novation. Before Judge Par- 
RoTT. Bartow Superior Court. September Term, 1871. 


Martin Lott died intestate. Vincent administered upon 
his estate and sold Lott’s land to Dysart, and took his note, 
with security, for the purchase-money. Dysart was still in 
possession of the land. Savannah Lott was Martin Lott’s 
sole heir, and when Vincent settled with her he gave up Dy- 
sart’s said note and took from him Dysart’s other note, with 
Vincent as security, in lieu of the first note, and gave that to 
John G. Lott, Savannah Lott’s guardian, as part of the es- 
tate. This note was made in 1860. Lott, guardian, sued 
upon this note and suit was pending when the Relief Act of 
13th October, 1870, was passed. Plaintiff filed an affidavit 
as to the payment of taxes on the debt, as required by said 
Act, within the time required. On the trial, plaintiff proved 
the payment of taxes for each year since the making of the 
contract, except two years. To cover this deficiency, plain- 
tiff proposed to deposit with the Clerk of the Court a sum of 
money, for the use of the State, sufficient to cover the tax of 
said two years. 

These facts being before the jury, defendant’s counsel con- 
tended that plaintiff could not recover because of the non- 
payment of taxes. Plaintiff’s counsel rejoined that the suit was 
for purchase-money of land, of which defendant was still in 
possession. The Court ruled that the second note was such a 
novation as to take the case out of that exception to the Re- 
lief Act. Plaintiff’s counsel stood also upon his offer to 
make said deposit with the Clerk to pay the taxes. But the 
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Court ruled that that would not cure the non-payment of taxes. 
The jury found that the taxes had not been paid, as required 
by said Relief Act, and the case was dismissed. Said rulings 
are assigned as error. 


H. P. Bett, for plaintiff in error. 


A. JoHNsSON, for defendant. 


McCay, Judge. 


1. As we have ruled very often this Act of October 13th, 
1870, must, to be sustained at all, stand as an exercise of 
the power of the Legislature to enforce the payment, to the 
State, of the taxes legally due it. It is not for the benefit of 
the defendant. True, it works to his advantage, if the plain- 
tiff fails to comply with it, as does the Act of Congress re- 
quiring notes, ete.,to be stamped. But here the plaintiff had 
complied with that section of the Act requiring him to file 
his affidavit within the six months, and the only question 
before the jury was the right of the plaintiff to a verdict. 
This the Act says he shall not have, unless he makes it plainly 
appear to the jury that all legal taxes have been paid. He 
proposes to pay the tax into Court. Why should he not be 
permitted to do this? There is no dispute as to the amount. 
The face of the note determines that—and when paid into 
Court it is then for the benefit of the State. The State gets 
in this way its tax, the purpose of the law. The defendant 
is not hurt; it is none of his business. The refusal of the 
law to permit a judgment to go, is not for his benefit but to 
compel the plaintiff to do his duty, not to the defendant, but 
to the State. Were there any question as to the value of the 
note or debt, we should hesitate, since the proper officer to 
receive the return would be the revenue officers. But that 
question is not here. The Court is the State’s guardian of 
its rights, and it may fairly be trusted to see to it that the 
money paid in goes to the proper custodian of it. 
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2. It would be pushing the law of novation very far to 
treat this change of papers as a novation. The original payee 
was only the agent of the minor, and sold the land as his 
agent. In turning over the debt to the guardian he is only 
performing the duties of his trust. It was originally paya- 
ble to one agent of this minor; it is now made payable to 
another, the guardian. The change of payees was simply 
this, the substitution of oneagent for another. In both cases 
the minor was the beneficiary. ‘The debtor and creditor are 
the same in both cases. It is well settled that the taking a 
security, or change of one, is not a novation. ‘This note was 
still for the land. Wethink, therefore, the Court was wrong 
in both these grounds, and reverse the judgment. 
Judgment reversed. 


Warner, Chief Justice, concurring. 


The majority of the Court hold in this case that, although 
the plaintiff failed to prove at the trial that the taxes due 
upon his debt had been regularly given in, and the tax paid 
for each year, as required by the Act of 1870, still, he might 
then, in open Court, pay the taxes due on his debt for the use 
of the State, and that such payment of taxes would be a sub- 
stantial compliance with the provisions of the Act. Such a 
construction and interpretation of the Act of 1870 is not, in 
my judgment, authorized either by the words or the true in- 
tent and meaning of the Act. The Act of 1870, is entitled, 
“An Act to extend the lien of set-off and recoupment as 
against debts contracted before the first day of June, 1865, 
and to deny to such debts the aid of the Courts until the taxes 
thereon have been paid.” How, and in what manner do the 
enacting clauses of the Act declare that the taxes due on 
such debts shall be given in and paid, so as to entitle the 
plaintiff to the aid of the Courts to collect his debt? The 
first section of the Act declares, “That in all suits pend- 
ing, or hereafter to be brought, in or before any Court of 


5) 
the State, founded upon any debt, or contract, or cause of 
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action, made or implied before the Ist day of June, 1865, 
or upon any other debt or contract in renewal thereof, it 
shall not be lawful for the plaintiff to have a verdict or 
judgment in his favor until he has made it clearly appear to 
the tribunal trying the same, that all legal taxes chargeable 
by law upon the same have been duly paid for each year 
since the making or implying of suid debt or contract.” The 
second section of the Act declares, that, “In every suit 
now pending, or hereafter brought, it shall be the duty 
of the plaintiff, within six months after the passage of 
this Act, if the suit be pending, and at the filing of the 
writ if the suit be hereafter brought, to file with the Clerk 
of the Court of justice an affidavit, if the suit is found- 
ed on any debt or contract as described in section one, that 
all legal taxes chargeable by law upon such debts or con- 
tracts have been duly paid, or the income thereon for each 
year since the making of the same, and that he expects to 
prove the same upon the trial; and upon failure to file such 
affidavit as herein required, said suit shall, on motion, be 
dismissed.” The third section of the Act declares that, “ In 
suits upon such contracts, in every case, the burden of proof 
showing that the taxes have been duly paid shall be upon the 
party plaintiff, without plea by the defendant, and the defen- 
dant may, upon this point, cross-xeamine witnesses, introduce 
proof in denial and rebuttal to the plaintiff’s proof, without 
plea.” ‘The fourth section of the Act declares that, “In 
every trial upon a suit fonnded upon any such debt or con- 
tract as described in this Act; provided, that said debt has 
been regularly given in for taxes, and the taxes paid, shall be 
a condition precedent to a recovery on the same ; and in every 
such case, if the tribunal trying is not clearly satisfied that 
said taxes have been duly given in and paid, it shall so find 
and said suit shall be dismissed.” 

If this Act be a valid constitutional Act, as the majority of 
the Court hold it is, then it is quite clear to my mind that 
the taxes due on the debt must be proved at the trial on the 
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part of the plaintiff, to have been duly and regularly given in 
by him and paid for each year, as a condition precedent to his 
right to recover the same in the Courts of the State. If the 
assumption of the majority of the Court be true, that the Act 
was a revenue measure, to increase the revenues of the State 
by taxing this particular class of debts for that purpose, and 
that the payment of the tax due thereon at the trial by the 
plaintiff is a substantial compliance with the object an intent 
of the Act, then the Act is void, as being in violation of the 
Constitution of this State, which declares: “ Nor shall any 
Jaw or ordinance pass which refers to more than one subject- 
matter, or contains matter different from what is expressed in 
the title thereof.” There is not one word in the title of this Act 
about raising revenue for the State, or going to show that such 
was the object and intention of the Act ; but, on the contrary 
the title of the Act is, “to extend the lien of set-off and re- 
coupment, as against debts contracted before the first day of 
June, 1865, and to deny to such debts the aid of the Courts 
until the taxes thereon have been paid.” The plain intent 
of the Act was to deny to the holders of a particular specified 
class of debts all remedy for the collection thereof in the Courts 
of the State until the taxes thereon had been paid, whetherthe 
debts were solvent or insolvent ; in other words, to practically 
outlaw that particular specified class of debts from the Courts, 
and the enacting clauses of the Act prescribe the manner of 
doing it. The discovery by our modern judicial Neckars 
that this Act was intended as a revenue measure, is a brilliant 
afterthought, not contemplated by the Legislature which en- 
acted it. Their intention, as everybody knows, and which is 
apparent on the face of the Act itself, was to kill and destroy 
this particular class of debts by depriving the holders thereof 
of all remedy to enforce the collection of them in the Courts, 
under the pretext that the taxes due thereon had not been 
paid. This pretext of raising revenue is about as sound as 
the pretext of the Pope of Rome for selling indulgences to 
raise revenue, 
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But the Act is void, because it violates the tenth section 
of the first article of the Constitution of the United States, 
which declares that “no State shall pass any law impairing - 
the obligation of contracts.” The rule applicable to this 
question was clearly and explicitly stated by the Supreme 
Court of the United States in the case of Green vs. Biddle, 8 
Wheaton’s Reports, 1: “ The objection to a law on the 
ground of its impairing the obligation of a contract can never 
depend upon the extent of the change which the law effects 
init. Any deviation from its terms, by postponing or accel- 
erating the period of performance which it prescribes, impos- 
ing conditions not expressed in the contract, or dispensing with 
the performance of those which are, however minute or appr- 
rently immaterial in their effect upon the contract of the parties, 
impairs its obligation.” This rule was recognized and adopted 
by this Court in Winter vs. Jones, 10 Georgia Reports, 190. 
In'Van Hoffman vs. The City of Quincy, 4 Wallace’s Reports, 
550, the Supreme Court of the United States, in interpreting 
this clause of the Constitution, say, that “one of the tests 
that a contract has been impaired is, that its value has by le- 
gislation been diminished. It is not, by the Constitution, to 
be impaired at all. This is not a question of degree or cause, 
but of encroaching in any respect on its obligation, dis- 
pensing with any part of its force.” Again, the Court say in 
that case: “A right without a remedy is as if it were not, and 
for every beneficial purpose may be said not to exist. A dif- 
ferent result would leave nothing of the contract but an 
abstract right of no practical value, and render the protection 
of the Constitution a shadow and a delusion. The ideas of 
validity and remedy are inseparable, and both are parts 
of the obligation which is guaranteed by the Constitution 
against invasion.” 

Does the Act of 1870 invade the legal right of the plain- 
tiff to enforce his contract, as the same existed under the law 
at the time it was made? Does the Act of 1870 impose con- 
ditions upon the legal right of the plaintiff to enforce the ob- 

Von. xiv. 23, 
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ligation of the contract which did not exist under the law 
when the contract was made? Does the Act of 1870, which 
requires the plaintiff to prove on the trial that his debt has 
been regularly given in for taxes, and the taxes paid, as a con- 
dition precedent to his legal right of recovery of the same 
in the Courts of the State, diminish the value of his debt 
and contract ? 

Prior to the Act of 1870, and at the time plaintiff’s debt 
was contracted, the plaintiff was required, under the genera] 
tax law of the State, to make a return of his taxable property 
to the tax receiver of the county of his residence under oath, 
and the entry of his returns of his taxable property on the 
tax-receiver’s digests is prima facie evidence of his having 
taken such oath; and if false, he is guilty of false swearing, 
and is liable to be indicted and punished therefor. If the 
plaintiff had failed to make a return of his taxable property, 
in whole or in part, or had failed to affix a value to it, or had 
returned any portion of it below its value, it is then made the 
duty of the tax-receiver to assess its value and the amount of 
taxation due thereon: Revised Code, secs. 923, 833, 834, 835, 
850. The law presumes that every citizen performs all his 
legal and social duties, and that the tax-receiver of the county 
of the plaintiff’s residence performed his official duty in as- 
sessing the plaintiff’s taxable property. The Act of 1870 
makes no exception as to insolvent debts which were con- 
tracted before the Ist of June, 1865, but denies the aid of 
the Courts to all debts contracted prior to that date until the 
taxes thereon have been paid, whether such debts are solvent 
or insolvent, whether such debts were liable to be given in 
for taxes, under the general law of the State, or not liable to 
be so given in. The Act of 1870 necessarily assumes that 
the plaintiff swore falsely when he made his returns of his 
taxable property to the tax-receiver, for each year, and im- 
poses a penally on him therefor, by denying him the aid of 
the Courts to obtain a judgment on his debt until the tax has 
been given in and paid, whether his debt was solvent or insol- 
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vent; a penalty different from that prescribed by the general 
law of the State. 

The Act of 1870 also assumes that the tax-receiver of the 
county of the plaintiff’s residence failed to perform his off- 
cial duty in assessing the plaintiff’s taxable property under 
the general law of the State. 

In considering the provisions of the Act of 1870, we are 
at a loss to say which exhibits the most cunning and crafti- 
ness, the subtle ingenuity with which the Act was drawn, to 
kill and destroy all remedy on that class of debts specified in 
it, or the various pretexts which have been resorted to, from 
time to time, by a majority of this Court to sustain the Act as 
a revenue measure for the benefit of the State. If the legal 
profession know what is the fixed and settled rule of con- 
struction to be given to that Act by the decisions of a major- 
ity of this Court, it is more than I profess to know. I have 
no doubt, however, that the Act of 1870 invades the legal obli- 
gation of the plaintiff’s contract and his legal right to enforce 
it, as the same existed under the law at the time the contract 
was made; that it imposes conditions upon the legal right of 
the plaintiff to enforce the obligation of that contract, which 
did not exist under the law when the contract was made; and 
that the provision of the Act which requires the plaintiff to 
prove at the trial that his debt has been regularly given in 
for taxes and the taxes paid, as a condition precedent to his 
legal right of recovery thereon in the Courts of the State, 
diminishes the value of his debt and contract, and imposes a 
penalty upon him different from that prescribed by the gen- 
eral law of the State, at the time the contract was made. I 
therefore concur in the judgment of reversal in this case, not 
on the ground that the plaintiff had the right to pay the tax 
at the time of trial, under the provisions of the Act, as reve- 
nue due the State, but on the ground that the Act itself is in 
violation of the tenth section of the first article of the Con- 
stitution of the United States, and is null and void. 
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Mary A. REDWINE, administratrix, plaintiff in error, vs. 
W. D. Hancock ef al., defendants in error. 


In a suit by an administratrix on a debt contracted before June, 1865, 
where it is made to appear that there are no debts, and that the per- 
sons entitled to the estate are a widow and minor children, the case is 
within section fourteen of the Act of October 13, 1870, and no proof 
of payment of taxes is required. 


Relief Act of 1870. Tax. Widows. Minors, Tried before 
Judge Parrotr. Whitfield Superior Court. April Term, 
1871. 


Mrs. Redwine, as administratrix of her husband, filed a bill 
to collect a note due to her’ husband, and made prior to June, 
1865, by Hancock e¢ al., and to enforce a vendor’s lien for 
its amount. She filed no affidavit as to the payment of taxes, 
and for want of it defendant’s counsel moved to dismiss the 
cause. Her counsel proposed to prove that the estate owed 
nothing, and that the whole of the debt belonged exclusively 
to her and her children, and that she was a widow and they 
were minors, and contended that thus they would bring the 
case within that class to which said Act was, by its terms not to 
apply. Section fourteen of said Act is: “nothing in this Act 
shall be so construed as to effect any claim due any widow 
or minor contracted prior to June Ist, 1865,” ete. The Court 
dismissed the cause, and that is assigned as error. 


W. K. Moore, for plaintiff in error. 


McCutcHen & SHUMATE, for defendants. 


McCay, Judge. 


The administratrix holds this debt as trustee for the widow 
and children. They are the true equitable owners of it and 
nobody else. It can rarely, if ever, happen that a minor is 
the legal owner of a debt. Almost invariably some person 
has it in trust for the minor’s use, and if the exception in the 
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Act of 1870, is only to apply to cases where the minor is the 
legal owner it might as well not have been there. We have 
given this Act a liberal construction. It puts a new duty upon 
suitors, unknown previously, and it ought not to be extended 
beyond its legitimate scope. We think, too, the exceptions 
ought to be liberally construed. This note belonging, as the 
proof shows, equitably to a widow and minor children, it 
comes within one of the exceptions expressly provided for in 
the Act of October 13th, 1870. We think, therefore, the 
judgment was wrong. 


DanieEL S. Printup, agent, plaintiff in error, vs. THE 
CHEROKEE RAILROAD CoMPANY, defendant in error. 

1. The State of Georgia cannot be made a party defendant in a suit, in 
any Court, except by consent of the proper authorities; nor can this 
be done so as to affect the rights of the State by making the agent of 
the State, appointed by its authorities, a party; and any judgment 
against such agent cannot affect the rights of the State, or affect its 
position. 

2. A writ of error brought by one, alleging error made against him as 
agent for the State, will not be dismissed because, since the suing out 
of the writ of error, and before the hearing here, he was removed from 
such agency. (R. See end of Report.) 


Injunction. Receiver. Practice Supreme Court. Before 
Judge Parrott. Bartow county. Chambers. January, 
1872. 


Early in December, 1871, said railroad company filed a 
bill, averring that Henry Clews & Company claimed to be 
its creditor for a large amount, because they held bonds pur- 
porting to be issued by it and indorsed by the State of Geor- 
gia; that, for reasons given, said bonds were void, as to said 
company and said State; that various other named parties 
were its creditors, and some of them had judgments against 
it and would sell its property. To avoid a multiplicity of 
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suits, for the reasons set out in said bill, it prayed a marshal- 
ling of its assets, and that, ad interim, a Receiver take pos- 
session of the road, etc., and that all the creditors be enjoined 
from proceeding, except as defendants to this bill. The Chan- 
cellor ordered the defendants to shew cause, on the 30th of 
December, 1871, why said prayer should not be granted. 

On that day, Printup appeared and stated that he was agent 
of the State, and asked for a postponement of the hearing to 
another day. The State was not a party to the bill, but, by 
consent, the hearing was postponed till the first Monday in 
January, 1872, On that day, Printup was not present. Then 
and there complainant amended their bill by averments to 
the following effect : , 

Henry Clews & Company, said holders of the pretended 
bonds of the company, indorsed by the State, (which bonds 
are void, for the reasons aforesaid,) falsely represented to 
Conley, then Governor of Georgia, that said State was bound 
on said bonds, and that the interest due on them was unpaid, 
and prayed that he, as Governor, would seize and hold said 
road and its property as indemnity for the liability of said 
State, according to the provisions of the Act under which 
said indorsement was made. Thereupon, on the 28th of De- 
cember, 1871, Conley, as Governor, did issue his proclama- 
tion, ordering the seizure thereof by Daniel Printup, as agent 
of the State, and under said order, Printup was about to take 
possession of the same. In fact, Printup is not the agent of 
the State, but is the attorney of Henry Clews & Company, 
and this proclamation, etc., is but a trick to enable Henry 
Clews & Company to force the payment of said void bonds. 
And they prayed injunction against Printup. No service of 
this amendment was made. The case was then and there 
heard, without notice to Printup, and the injunction was 
granted, as prayed for. 

Printup, as agent for the State, says the Chancellor erred 
in enjoining him, as agent of the State, especially in the face 
of the want of notice of the amendment aforesaid. 
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(When the cause was called here, defendant’s counsel 
moved to dismiss the case, because, since the filing of the 
bill of exceptions, Printup had been removed from his agency 
The motion was overruled.) 


Printup & Foucue, by O. A. LocHrang, for plaintiff 
in error: 8 Ga. R., 210, and 43d, 466; Acts of 1869, 152-3. 


A. Jounson ; W. T. Worrorp; WiLu1AM H. DaBney ; 
C. PEEPLES, for defendants. 


McCay, Judge. 


We do not undertake to say whether the State had or had 
not any right to take possession of this road. All we decide 
is, that the State cannot be made a party to this suit against - 
or without her consent, and this cannot be gotten around by 
making her agent a party. If the State was in possession, it 
is not in the power of the judiciary to oust her, since the 
State, as such, cannot be impleaded in her own Courts, except 
by express consent of the proper authorities. 

If, therefore, there be anything in the judgment of the 
Court affecting the interest or the status of the State as to 
the property covered by the bill, (and we think there is,) the 
judgment is, so far, reversed. 

Judgment reversed. 


J. A. Boora et al., plaintiffs in error, vs. A. M. Burts, ad- 
ministrator, defendant in error. 


(By two supGes.)—When, on the trial of a suit founded on a debt con- 
tracted before June, 1865, in which the affidavit required by the Act of 
13th of October, 1870, was duly filed, the defendant, on the calling of 
the cause and the announcement that both parties were ready, moved 
to dismiss the suit because the plaintiff had not sustained the affidavit, 
and the Court overruled the motion, and subsequently, on the offering 
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of the note in evidence, objected to the evidence on the same ground, 
and on the plaintiff closing his case, made no motion to non-suit, and 
after verdict for the plaintiff, made no motion for a new trial, but filed 
his bill of exceptions to the ruling of the Court in the premises: 

Held, That the Judge committed no error to justify this Court in setting 
aside the verdict. 5th March, 1872. 


Practice under Relief Act of 1870. Before Judge Joun- 
son. Marion Superior Court. October ‘Term, 1871. 


The necessary facts are in the head-notes. 


E. H. WorrREt1L, Carey J. THORNTON, by JoHN PEa- 
BODY, for plaintiff in error. 


BuLanFrorD & THORNTON, for defendant. 


McCay, Judge. 


The bill of exceptions in this case is founded on a misap- 


prehension of the Act of October 13th, 1870. There is no 
fault in the record of the Judge. The motion to dismiss the 


suit on the announcement that both parties were ready, was 
properly refused. ‘The question of the payment of taxes 
was, in the status of the cause, for the jury to decide under 
the evidence. So, the objection to the note was not well taken ; 
it properly went to the jury as a part of the case. Had the 
defendant moved a non-suit, in the closing of the plaintiff’s 
case, his motion would, doubtless, have been sustained, or had 
he, after the verdict, made a motion for a new trial it would 
probably have been granted. But this Court can only review 
decisions of the Judge. We have no power over the verdict 
of a jury directly. It can only come in review here by notice 
of some decision of the Court upon it. 
Judgment affirmed. 
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® 
Joun THompson, plaintiff in error, vs. J. B. FiscHESSER 
AND Tuomas J. HEARD, garnishee, defendants in error. 


When a garnishee does not admit in his answer that he is indebted to 
the defendant, or that he had any effects in his hands belonging to him, 
but states the fact that a sum of money was placed in his hands to in- 
demnify him as security on a bail bond for the defendant, without 
stating who placed the money in his hands, and that he had been sued 
by a third party who claimed the money: 

Held, That it was not error in the Court to refuse to allow the plaintiff 
to enter up a judgment against the garnishee upon the statement of 
facts disclosed in his answer. If the plaintiff had thought proper to 
have done so, he could have traversed the answer of the garnishee, and 
have shown that the money in his hands was the property of the de- 
fendant. 


Garnishment. Before Judge ANDREWS. Elbert Superior 
Court. March Adjourned Term, 1871. 


For the facts of this case, see the decision. 


Rosert Toomss, for plaintiff in error. 


J. D. Matuews, for defendants. 


WARNER, Chief Justice. 


In this case Heard was served with a summons of garnish- 
ment, at the instance of Thompson, a creditor of Fischesser, 
requiring him to answer what he was indebted to Fischesser, 
or what effects he had in his hands belonging to him. Heard, 
the garnishee, answered that he had in his hands $500 in 
gold, which was placed in his hands to indemnify him against 
any loss or damage he might sustain in going the security of 
Fischesser in a bail case, at the instance of Thompson, against 
Fischesser ; that before he was exonerated and relieved from 
his securityship he was served with the summons of garnish- 
ment, that since the service of the garnishment he had been 
sued by one Margaret Fischesser for the said $500 in gold, 
which she claims to be her property, which suit is now pend- 

Vou. xy, 24. 
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ing in Elbert Superior Court; that the bail process against 
Fischesser had been dismissed. 

Upon this answer of the garnishee the plaintiff moved the 
Court to enter up judgment for the $500 in gold, which mo- 
tion was refused, and the plaintiff excepted. The garnishee 
does not admit in his answer that he is indebted to Fischesser, 
or that he had any effects in his hands belonging to him, but 
states the fact that the money was placed in his hands to in- 
demnify him as security for Fischesser on his bail bond, with- 
out stating who placed the money in his hands. In our judg- 
ment it was not error in the Court below in refusing to order 
a judgment to be entered against the garnishee on the state- 
ment of facts contained in his answer. If the plaintiff had 
thought proper to do so, he could have traversed il,e answer 
of the garnishee, and have shown that the money i his 
hands was the property of Fischesser. 

Let the judgment of the Court below be affirmed. 


THE Macon AnD AvuausTA RAILROAD Company, plaintiff 
in error, vs. FRANK L. LitTLe, executor, defendant in 
error, 


Jackson B. JoHNSON, administrator, plaintiff in error, vs. 
R. Stokes Sayre et al., defendants in error. 


1. That clause of the third paragraph of the first section of Article II. 
of the Constitution of Georgia, which provides that ‘‘ No session of 
the General Assembly, after the second under this Constitution, shall 
continue longer than forty days, unless prolonged by a vote of two- 
thirds of each branch thereof,’’ applies only to the General Assembly 
which was to meet after the State government had been fully recon- 
structed under the so-called Reconstruction Acts of Congress, not to 
the Legislature of the provisional government organized under those 
Acts. 

2. The Supreme Court of the United States have said, in White vs. Hart 
et al., infra, ‘‘the action of Congress upon the subject (the reconstruc- 
tion measures) cannot be inquired into. The case is clearly one in 
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which the judicial is bound to follow the action of the political depart- 
ment of the government, and is concluded by it.’? While. compelled 
to accept this dogma as law, and as perhaps true, in a limited degree, 

so far as facts accomplished are concerned, as a general proposition I 
dissent from and protest against it. 

Under the recent decision of the Supreme Court of the United States 
in the case of William White vs. John R. Hart and William D. Davis, 
decided December Term, 1871, we are compelled to hold, that the 
reconstructed provisional government of Georgia did not expire before 
June 12th, 1870, when Congress enacted that the State of Georgia 
having complied with the Reconstruction Acts, and the fourteenth and 
fifteenth amendments to the Constitution of the United States having 
been ratifiel in good faith by a legal Legislature of said State, it is 
hereby deciared that the State of Georgia is entitled to representation 
in the Cor zress of the United States.’’ Upon the admission of her 
Senators and Representatives under that Act, says the Court, ‘‘the 
condon:tion by the national government became complete.’’ The 
cor clusion to our minds is inevitable, that up to the passage of that 
Act, at least, the provisional government provided for by the Act of 
March 2d, 1867, still existed. 


. It follows that the session of the Legislature of 1870, which passed 


the Act of October 13th, of that year, was not a session of the General 
Assembly, after the second under the Constitution, in the sense in 
which the Convention of 1868 used these words. Hence the Act under 
review is not invalid because passed by the Legislature more than forty 
days after the commencement of its session. 


. It is at least doubtful whether the first four sections of the Relief Act 


of October 13th, 1870, prospective in their operations, as sound rules of 
construction require them to be understood, so far impair the remedy 
of contracts made prior to June, 1865, as to be unconstitutional under 
the tenth section of the first Article of the Constitution of the United 
States. It is, therefore, the duty of the Court to refuse to declare 
them unconstitutional. 

The first four sections of the Relief Act of October 13th, 1870, must 
be read in the light of the title to that Act, and in so far as they are 
not variant from it, they do not violate the fifth paragraph of the fourth 
section of Article three of the Constitution of Georgia, and to that ex- 
tent the Court should give them effect. Therefore, in all suits pending 
at the time of the passage of the Act, for debts founded on contracts 
made prior to June, 1865, the taxes must have been paid, and the affi- 
davit filed within six months after the Act passed; and in all suits 
commenced after its passage, at the time of filing the writ, on pain of 
having the case dismissed on failure to do so. 


. If Congress or a State Legislature pass a law, within the general scope 


of their constitutional power, the Courts cannot pronounce it void 
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merely because, in their judgment, it is contrary to the principles of 
natural justice: Calder vs. Bull, 3 Dallas, 399. 

8. A bill of interpleader being filed by an administrator against the cred- 
itors of the estate represented by him, whose claims are antagonistic, 
and some of the claims being founded on contracts entered into before 
June, 1865, it is not necessary for creditors holding such claims to file 
an affidavit of the payment of taxes with their answers, their claims 
having been brought into Court by the administrator and not by them- 
selves. On the trial of the case, however, they should make it clearly 
appear that the taxes have been paid to entitle them to a decree for 
the payment of the claims. 

9. Subscriptions to the stock of the Macon and Augusta Railroad Com- 
pany, made before June, 1865, stand upon the same footing with other 
debts contracted before that date; and in suits against the subscribers 
for the amount of their subscription, the payment of taxes and the 
filing of the affidavit, as required by the Relief Act of 1870, is neces- 
sary. Warner, Chief Justice, dissenting. 























Constitutional Law. Reconstruction complete. Expira- 
tion of Provisional Government. Relief Act of 1870. Obli- 
gations of contracts. Tax-affidavit. Tried before Judge 
AnpDREws. Hancock Superior Court. October Term, 1871. 








The first of these cases was an action of assumpsit by the 
Macon and Augusta Railroad Company against Frank L. 
Little, as executor upon the estate of T. H. Andas, deceased, 
for a subscription to the capital stock of said company, made 
by said Andas when in life, at some time prior to June Ist, 
1865, the date not appearing upon the record. When said 
cause was called for trial, a motion was made to dismiss the 
same, because no affidavit had been filed of payment of taxes 
under the Relief Act of 1870, which motion was sustained 
by the Court, the case dismissed, and plaintiff excepted. 

The second case arose upon a bill filed by Jackson B. 
Johnson, as administrator of James Thomas, deceased, de 
bonis non, cum testamento annexo, vs. R. Stokes Sayre et al., 
asking direction as to whether he should pay anything on 
such debts as appeared to have arisen prior to June Ist, 1865, 
unless accompanied by affidavits of the payment of the taxes. 
The said administrator moved to dismiss said claims when 
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presented, upon the ground that no tax-affidavit had been 
filed, which motion was overruled by the Court upon the 
ground that said claims were not in suit, to which ruling 
complainant excepted. 

B. H. Hill, Esq., and Henry L. Benning, Esq., having 
appeared in Court and stated that they represented interests 
which would be materially affected by the decision of the 
principles involved in this case, were allowed to be heard. 


R. Toomss; C. W. DuBose; Linton STEPHENS, against 
the constitutionality of the Relief Act of 1870. 


B. H. Hitt; Henry L. Bennine; Franx L. Lirrye, 
contra. 


MonTGoMERY, Judge, 


In these cases the Act of October 13th, 1870, commonly 
known as the Relief Act, is attacked, mainly on two grounds: 
Ist. It is said to be invalid because the session of the Leg- 
islature at which it was passed was not a session of the Gene- 
ral Assembly, after the second under the Constitution, and 
that, at the time of the passage of the Act, that Legislature 
had been in session more than forty days without having 
prolonged the session by a vote of two-thirds of each House. 
2d. That the Act impaired the obligation of all contracts 
made prior to June 1865, and is, therefore, repugnant to the 
tenth section of Article I. of the Constitution of the United 
States. It is impossible to consider intelligently the first 
question made without reviewing the so-called Reconstruc- 
tion Acts of Congress, and ascertaining to what extent Courts 
are now compelled to recognize the results of those uncon- 
stitutional and revolutionary measures as facts accomplished, 
and which are now beyond the remedial power of the Courts. 

1. Before entering upon that discussion, it becomes neces- 
sary to fix, with some degree of precision, the import of that 
clause in our State Constitution, which says “no session of 
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the General Assembly, after the second under this Constitu- 
tion, shall continue longer than forty days, unless prolonged 
by a vote of two-thirds of each branch thereof.” Does this 
mean no session of the General Assembly, after the second 
session under this Constitution, or no session of the General 
Assmbly after the second General Assembly under the Con- 
stitution? If ‘General Assembly ” is .to have the same 
relative meaning under the Constitution of Georgia that 
“Congress” is understood to have under the United States 
Constitution, then the latter is perhaps the correct reading. 

The Congresses of the United States are regularly num- 
bered, and each has two regular sessions, The last clause of 
the sentence which we are considering, would seem to 
strengthen this view, “unless prolonged by a vote of two- 
thirds of each branch thereof.” Does this mean unless pro- 
longed by a vote of two-thirds of each branch of the session? 
The question is debatable, it is not necessary to decide it. 
It may be dismissed with the general remark that, our Gene- 
ral Assemblies are elected every two years, and organized at 
their first session for the entire period for which they are 
elected, but each holds a regular session annually. If the 
reading here intimated, as possibly the proper one be correct, 
this disposes of the question at once. No one pretends that 
the Legislature of 1870 was a General Assembly after the 
second under the Constitution of 1868. But suppose the 
word “session ” is to be understood after the word second, in 
the clause under review, what, then, is meant by the words 
“under this Constitution”? <A brief retrospect at the anom- 
alous circumstances by which the Convention of 1868 was 
surrounded, explains the meaning to my mind, at least, very 
clearly. 

By the Act of March 2d, 1867, the first of the reconstruc- 
tion measures, five conditions precedent were required to be 
complied with before military rule should cease in the States 
lately in rebellion.” These have been correctly stated to 
be, Ist, The formation of a State Constitution ; 2d, The ap- 
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proval of that Constitution by Congress; 3d, The ratifica- 
tion of the fourteenth amendment; 4th, The declaration by 
Congress that the State is entitled to representation ; and, 
5th, The final Act of recognition—the admission of Senators 
and Representatives, on their taking the oath prescribed by 
law. Section sixth of the Act then provides, “that until the 
people of the said rebel States shall by law be admitted to 
representation to the Congress of the United States, the civil 
governments that may exist therein shall be deemed provis- 
ional only, and shall be in all respects subject to the para- 
mount authority of the United States any time to abolish, 
modify, control and supersede the same.” 

Article XI., sections nine and eleven of the Constitution 
of Georgia, fully recognizes the provisional nature of the gov- 
ernment then forming, and that it was to remain so until — 
otherwise declared by Congress. It is also matter of history 
that the Convention which framed that Constitution assem- 
bled under, and recognized the validity of the Act of March 
2d, 1867. It is further matter of history that our laws were 
well nigh in a state of chaos, resulting from the disastrous 
termination of the war, and the Reconstruction Acts of Con- 
gress. Such being the condition of things during the session 
of the Convention of 1868, is it not obvious that they meant 
to make the first two sessions of the General Assembly (so 
to read the Constitution) of indefinite duration, in order to 
give them full time to bring order out of chaos, and to rec- 
oncile an unwilling people to a government forced upon them 
by the bayonet? Itso seems to me. But will it be said 
that they meant that a Provisional Legislature should under- 
take this arduous work? Even supposing they had been 
permitted to finish such a work, by the very terms of the 
Act under which the new government was called into being, 
all their labor might have been lost by having the system es- 
tablished by them abolished, modified, controlled or super- 
seded by the order of a military commander, or by Act of 
Congress. Can it be supposed that the Convention had so 
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little foresight as this? With great deference to adverse 
opinions, it seems to me impossible. When that part of the 
Constitution now under review was first reported to the Con- 
vention it read as follows: ‘* The first meeting of the Gen- 
eral Assembly shall be within . days after the adjourn- 
ment of this Convention, ete. * No session of the 
General Assembly, after the first above mentioned, shall con- 
tinue longer than forty days, ete.: Journal of Convention 
of 1868, page 122. It was amended by striking out the words 
“first above mentioned ” and inserting ‘second under this 
Constitution:” Ibid., page 318. This, perhaps, militates 
against the reading first suggested in this opinion. But it 
indicates much more strongly that the Convention contem- 
plated meetings of the General Assembly held under some 
other authority than that of the Constitution. 

I conclude, therefore, that the language used in the Con- 
stitution contemplated that there would be one or more 
sessions of the General Assembly under the Reconstruction 
Acts and the military commander, provisional in their char- 
acter, and that the sessions of the General Assembly to be 
held “under this Constitution ” were the sessions to be held 
after the iron hand of a hostile and despotic government 
had been withdrawn from the control of the State govern- 
ment. But it is said that the government was not provisional 
after the withdrawal of the military control over the State, 
in July, 1868, by General Orders, No. 55, Adjutant Gen- 
eral’s office, and General Orders, No. 103, Headquarters 
Third Military District, July 22d, 1868, issued by General 
Meade, and that this Court has decided that the State had 
fully complied with the Reconstruction Acts on July 21st, 
1868, in Foster vs. Daniels, 39 Georgia, 39. The question 
in that case was, when did the County Courts cease, which 
depended upon, when did the Constitution go into operation. 
If, as I think I have shown, the Constitution went into pro- 
visional operation, before it became permanent, by permission 
of Congress, Foster vs. Daniels cannot affect the question 
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now before the Court. But, unfortunately, neither the Mili- 
tary Department nor the Supreme Court of Georgia was the 
proper judge of this matter. General Terry, General Meade’s 
successor, thought the State had not, and recommended that 
the President should countermand those orders. It was done. 
He further recommended that members of the Legislature, 
elected under General Meade, should be called together as a 
Provisional Legislature. Congress, by Act of December 22, 
1869, provided for so doing, thus determining the question 
that the government of Georgia was still provisional, under Act 
of March 2, 1867 ; otherwise, they could have had no warrant, 
under their own theory, for interfering with the domestic 
government of a State. It may be added that the Legisla- 
ture of 1870 was not elected, assembled, organized or sworn 
in under the Constitution. Its members were elected before - 
the adoption of the Constitution. It was assembled under 
Act of Congress, of December 22, 1869. It was organized 
by a military commander, who rejected whom he pleased and 
seated whom he pleased. It was sworn in by a judicial 
officer of the United States, took oaths not contemplated by 
the Constitution, and did not take the oath prescribed by the 
Constitution, before a State officer, as required by the Code. 
It undertook to act under the Constitution, so far as per- 
mitted by military authority, but no further, and was recog- 
nized only as a provisional body by the United States 
commander: House Journals, 1870, page 53. His word, and 
that of Congress, was that of the master to the slave ; to hear 
was to obey. 

2. Finally the Supreme Court of the United States, in the 
late case of White vs. Hart, have said, “ The action of Con- 
gress upon the subject (of the Reconstruction measures) can- 
not be inquired into. ‘The case is clearly one in which the 
judicial is bound to follow the action of the political depart- 
ment of the government, and is concluded by it.” While 
compelled to receive this dogma as law, and as perhaps now 
true, so far as de facto governments have been established 
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under those Acts, I can but lament that a co-ordinate depart- 
ment of the government should fail so far in its highest duty— 
the protection of the property, liberty and lives of the people 
from the unconstitutional and revolutionary encroachments 
of the two other departments. I differ from, and protest 
against, a proposition so degrading in the broad sense in 
which it is enunciated. , 

3. Under that decision we are compelled to hold that the 
reconstructed provisional government of Georgia did not ex- 
pire before June 12th, 1870, when Congress enacted “ that 
the State of Georgia, having complied with the Reconstruc- 
tion Acts, and the fourteenth and fifteenth amendments to 
the Constitution of the United States, having been ratified 
in good faith by a legal Legislature of said State, it is hereby 
declared that the State of Georgia is entitled to representa- 
tion in the Congress of the United States.” When her Sen- 
ators and Representatives were admitted under that Act, says 
the Court, ‘the condonation by the national government be- 
came complete.” 

The conclusion to our minds is inevitable, that up to the 
passage of that Act, at least, the provisional government, or- 
ganized under the Act of March 2d, 1867, still existed. . 

4. It follows that the session of the Legislature of 1870, 
which passed the Act of October 13th, of that year, was not 
a session of the General Assembly after the second, under the 
Constitution of Georgia, in the sense in which those words 
were used by the Convention of 1868. Hence the Act under 
review is not invalid because passed by the Legislature more 
than forty days after the commencement of its session. 

Counsel on the one side have earnestly invoked the Court 
to look to the law alone, and decide the momentous questions 
raised by the record, in the cases under consideration, with- 
out reference to the consequences which may result from a 
decision declaring these Acts unconstitutional, insisting that 
this Court have nothing to do with any consequences which 
may result. On the other hand, it is urged that the gravest 





ATLANTA, JANUARY TERM, 1872. 379 


The Macon and Augusta Railroad Company vs. Little. 


consequences will follow a decision declaring the Acts uncon- 
stitutional, which the Court should not ignore; those conse- 
quences, it is said, being no less than the overthrow of the 
entire State government—executive, legislative and judi- 
cial departments. ‘That such consequences might possibly 
result, none can deny who are acquainted with our recent his- 
tory, and recollect the pretexts that have been seized upon 
by an unfriendly paramount power to overthrow our State 
government more than once. 

Without conceding the rule insisted on by counsel, attack- 
ing the constitutionality of the Acts in question, 1 have not 
found it necessary to resort to the argumentum ab inconven- 
ienti, though no case has ever presented a stronger reason for 
the application of it than the present, had I doubt upon the 
question, The reasoning is conclusive to my mind that the 
objection is unsound, without that argument. 

I will add that the point under discussion comes fully with- 
in the principles laid down by this Court, Judge Warner de- 
livering the unanimous opinion of the Court, in Solomon vs. 
The Commissioners of Cartersville, 41 Georgia, 157. The 
question then under consideration was the power of the Gov- 
ernor to approve an Act after the Legislature had adjourned. 
In that case, the approval was more than five days after the 
adjournment. The eminent jurist delivering the opinion, 
says: “If this was an original question, independent of any 
construction heretofore given by the executive department 
of the State government, this Court would be inclined to 
hold that the Governor, under the Constitution, could not 
approve and sign any bill after the adjournment of the Gen- 
eral Assembly ; but, upon looking into the past history of 
our legislation, we find it has been the practice for many years 
for the Governor to take five days after the adjournment of 
the General Assembly for the revision of bills, and to sign 
them within that time, but not afterwards ; that a large num- 
ber of the most important Acts now upon the statute books 
of the State have been so approved and signed. This usage 
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and practice of the executive department of the State gov- 
ernment should not now be disturbed or set aside.” It will 
be observed that Judge Warner bases his refusal to declare 
invalid Acts approved within five days from the adjournment 
of the Legislature, upon two grounds: first, the interpreta- 
tion placed upon the Constitution “by the executive de- 
partment of the State government :” secondly, that “a large 
number of the most important acts now upon the statute 
books of the State have been so approved and signed,” to de- 
clare which unconstitutional must create great confusion, is 
the necessary inference, and be attended by very serious con- 
sequences ; though it will be observed that neither the Judge 
delivering the opinion, nor-any member of the Court, enter- 
tained any such doubt as would justify a resort to the argu- 
mentum ab inconvenienti upon strict legal principles. 

Two principles, applicable to the present case, are deduci- 
ble from Solomon vs. the Commissioners of Cartersville— 
first, a decision by a co-ordinate department of government, 
upon a question legitimately within its sphere, will have great 
weight with this Court in sustaining the constitutionality of 
an Act attacked as void, because not properly acted upon by 
that very department. Secondly, the argumentum ab incon- 
venienti will be strained to its utmost limits to sustain Acts 
of the Legislature, to declare which void might produce very 
serious consequences to the State. The principles laid down 
in that case apply with much greater force to the present; 
here we have the decision of the three departments of the 
State government that the body of Acts passed in 1870 are 
valid, to-wit: the legislative, the executive and the decis- 
ion of this Court in Gormley vs. Taylor, decided September 
5th, 1871, besides a concurrence in their validity by a subse- 
quent executive and Legislature, which has amended, re- 
pealed and refused to repeal, many of the Acts of 1870—the 
repeal of the one now under review being expressly attemp- 
ted, and failing of success. Again, the consequences which 
might have resulted from declaring all Acts signed by the 
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Governor after the adjournment of the Legislature invalid, 
sink into insignificance when compared with those which 
might follow a decision that the entire body of laws of 1870 
should be stricken from the statute book. The power of a 
Court to destroy is tremendous—it cannot rebuild. It should, 
therefore, approach with great cireumspection and caution 
the investigation of a question in which it is called upon to 
sweep out of existence, at one blow, more than a hundred 
laws. 

It is submitted that if the laws of 1870 are unconstitu- 
tional for the reason alleged, much more are the Acts of 1871 
obnoxious to the same objection. The Legislature which 
passed the latter, came into existence under one of the former. 
And the Acts of 1871 were submitted to a person, as Gov- 
ernor, for his approval, who, by concession of counsel claim- 
ing the laws of 1870 to be unconstitutional, was not the legal 
Governor of the State. Again, if Judge Warner lays down 
the correct rule, in his dissenting opinion in Gormley vs, Tay- 
lor, no law passed by the Legislature at its approaching ses- 
sion in July can be valid, unless the adjournment in January 
last was by joint resolution passed by two-thirds of each 
House. I have not the Journals at hand, but my recollec- 
tion is, that the resolution of adjournment was passed by a 
majority vote only.* 

Judge Warner says, in that decision, “by reference to the 
Journals of the General Assembly, as published, which this 
Court is bound to recognize under the provisions of the 3762d 
section of the Code, the third session of the General Assem- 
bly, under the Constitution of 1868, was commenced on the 
tenth day of January, 1870.” [The day they assembled under 
the proclamation of the Governor, issued in obedience to the 
Act of Congress of December 22, 1869.] “The Act in ques- 
tion was dated on the 28th day of October, 1870, more than 


*Norr—Since writing the text, I have ascertained that the adjournment in Jan- 
uary, 1872, to July next, was by a majority vote only, and not in accordance with 
Article III., section 4, paragraph 9 of the Constitution, providing that where a vote 
of two-thirds is required, the yeas and nays shall be entered on the Journal. 
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forty days after the commencement of the third session of the 
General Assembly under the Constitution of 1868. After a 
careful examination of the Journals of the General Assem- 
bly, it nowhere appears, therefore, that the time was prolonged 
by a two-thirds vote.” If, then, the Journals of the General 
Assembly, which sat in January, 1872, do not show that the 
adjournment over to July next was carried by a two-thirds 
vote, no law passed by that Legislature at its approaching 
session in July can be valid. It would be difficult to imag- 
ine a case where the reasoning admits of being so closely 
pressed to the reductio ad absurdum. It has been well re- 
marked by counsel that society abhors anarchy. The logical 
result of the argument against the constitutionality of the 
Acts under review seems to me to be anarchy. 

5. The next objection is, that the first four sections of the 
Act of October 13, 1870, impair the obligation of all con- 
tracts made prior to June, 1865, and are therefore void, 
under the tenth section of Article one of the United States 
Constitution. It is also said they impose a penalty for past 
delinquencies, and are, therefore, ex post facto in their opera- 
tion. The argument is, that the first section forbids the 
plaintiff to have a verdict or judgment in his favor until he 
has made it clearly appear that all legal taxes upon the debt 
“have been duly paid for each. year since the making or 
implying of the debt,” ete., and that the second section re- 
quires him to file an affidavit that all legal taxes “ have been 
duly paid” “for each year since the making of the debt,” 
etc., and that this affixes an ex post facto penalty for non- 
payment of taxes, besides impairing the obligation of the 
contract, the words, “duly paid for each year,” meaning paid 
each year as they fell due. If the Legislature intended this, 
they have signally failed to express such intention in the 
language used. Our laws provide for the payment of back- 
taxes at any time, and taxes due for many years may now be 
paid “for each year,” and when paid, they are “duly,” or 
properly, paid under the law. Doubtless many legislators 
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may have voted for the Act under the impression.that it re- 
quired a party plaintiff to swear that he had each year paid 
the taxes on his debt as they fell due. Indeed, the Act 
seems to have been skillfully drawn with a view of creating 
such an impression upon the minds of a sufficient number of 
advocates of relief to insure its passage. It is equally clear 
that the language used does not require him to do any such 
thing, but gives him six months after the passage of the Act 
within which to pay his taxes and file his affidavit, if his 
suit was pending at the time of its passage, and up to the 
commencement of his suit, if it is brought after the passage 
of thg Act. Hence, the operation of the three first sections 
are not retroactive. 

But itis said that the fourth section requires, as a condition 
precedent to a recovery on the debt, that the Court shall be - 
clearly satisfied that “said debt has been regularly given in 
for taxes and the taxes paid,” otherwise “said suit shall be 
dismissed.” Suppose it be conceded that this section is un- 
constitutional, it does not help the case; the ground is fully 
covered by the first three sections, and the plaintiff must still 
pay his taxes, file his affidavit, and make the proof required 
by section third. But does “regularly given in for taxes” 
mean given in each year for taxes? “Regularly given in” 
surely means given in according to rule; law is a rule of ac- 
tion. Then, according to law, what is the law applicable to 
such a case? Revised Code, section 866, provides, “ Receiv- 
ers and collectors are required to receive the returns, and to 
collect the taxes thereon for former years, when any person 
or county are in default, which taxes shall be assessed 
according to the law in force at the time the default occur- 
red ;” and this, especially when taken in connection with the 
following section, would seem to relieve the defaulter, when 
he voluntarily goes forward and returns his back-taxes, from 
the penalty of double taxation, imposed in the event the 
receiver discovers the property withheld from taxation and 
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returns the owner as a defaulter, under section 839 of the 
Code. 

I think I have shown that the first four sections of the 
Relief Act of 1870 are prospective in their operation. Do 
they impair the obligation of a contract? This question is 
more delicate. It is not to be doubted that the States may 
pass laws affecting, to a certain extent, the remedies on con- 
tracts. To what extent the Supreme Court of the United 
States, at least, have left undetermined: Yon Hoffman vs. 
City of Quincy, 4 Wallace, 553. In that case the Court says, 
“No attempt has been made to fix definitely the line between 
alterations of the remedy which are to be deemed legitimate, 
and those which, under the form of modifying the remedy, 
impair substantial rights. Every case must be determined 
upon its own circumstances.” Again, upon the same page, 
the Court says it is only that “ legislation which affects the con- 
tract directly, and not incidentally or only by consequence,” 
which is void. Once more it says, “it is also settled that 
the laws which subsist at the time and place of the making 
of the contract, and where it is to be performed, enter into 
and form a part of it, as if they were expressly referred to or 
incorporated in its terms:” Page 550. Now, then, how far 
does the Act in question affect the remedy? It requires the 
taxes, which the plaintiff has been derelict in paying, to be 
first paid before he shall be entitled to his remedy. The 
payment of these taxes was required by the law at the time 
the contract was entered into. The Legislature have the un- 
doubted right to enforce the payment of taxes; the Act is 
but a mode of doing that. True, the indirect effect of the 
Act is to induce persons who have long neglected their duty 
to the State, to abandon their claims rather than pay the 
taxes, and no doubt the Legislature foresaw this consequence 
and availed themselves of the method to afford relief toa 
ruined and bankrupt people. Those who have defied the law 
and allowed six months to pass, when they had suits pending, 
without paying the taxes, may have lost their claims, not by 
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any provision of this Act, however. So far as it is concerned, 
they may now pay their taxes and re-commence their suits. 
But it is said the Limitation Act of March, 1869, will now 
bar those claims, and thus the entire remedy is destroyed. 
Would not, then, the constitutional objection come better 
when that Act is pleaded? Or, if not, has the plaintiff any 
one to blame but himself ? 

Much has been said of the dishonesty of the Act, and yet 
no excuse is offered for the refusal of the plaintiffs to render 
unto the State her dues, Because she has been indulgent to 
these defaulters in not hitherto forcing them to pay their just 
proportion of the burdens of government, they now claim 
the right to collect their debts, including the proportion of 
them due to the State, without paying the State’s own money 
into her treasury! They claim the right to force their debt- 
ors to pay the uttermost farthing, and yet have gladly availed - 
themselves of the indulgence on the part of the State to 
themselves, and still claim that indulgence as a right. The 
parable of the unmerciful servant here finds its apt illustra- 
tion. 

The case of Livingston e¢ al. vs. Moore, 7 Peters, 469, 
bears some analogy to the present one. There the plaintiffs, 
as heirs of John Nicholson, sued the defendant in ejectment, 
in Pennsylvania. Nicholson had been Comptroller General 
of Pennsylvania, and had resigned, owing the State a large 
amount. After his appointment a statute of the State was 
passed giving the State alien upon his property for the 
amount due by him. The State then sued him and he con- 
fessed judgment. After that another statute was passed, 
appointing commissioners to take possession of his lands, (of 
which he had a large amount,) and report the condition of 
his accounts to the Governor, who was, by the provisions of 
the statute, to issue an order to the commissioners to sell the 
land. This was done, and defendant bought. His title was 
attacked by the plaintiffs on the ground that the statutes of 
the State above mentioned were unconstitutional, as impair- 

Vou. xiv. 25, 
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ing the obligation of three contracts existing between the State 
and Nicholson: first, his appointment as Comptroller Gen- 
eral under laws defining his liability at the time; secondly, 
the State’s grant of the land to him; thirdly, the acceptance 
by the State of the confession of judgment. The Court says, 
“The body politic has its claims upon the constituted author- 
ities as well as individuals; and if the plaintiffs’ course of 
reasoning could be permitted to prevail, it would then follow 
that provision might be made for collecting the debts of 
every one else, but those of the State must go unpaid, 
whenever legislative aid became necessary to both. This 
would be pushing the reason and nature of things beyond 
the limits of natural justice :” page 551. 

The Stamp Act of Congress of June 30th, 1864, is certainly 
more obnoxious to the constitutional objection here raised, 
than the Act of October 13th, 1870, of our Legislature. The 
Act of Congress not only imposed a tax on notes, etc., made 
before its passage, but also required an additional tax to be 
paid in shape of a stamp upon the writ, when the holder 
brought suit on pain of a dismissal of the action. But it is 
said the intention of the Legislature was to destroy these 
contracts made prior to June, 1865, and that intention being 
unconstitutional, the Act is void. It seems to me counsel do 
not draw with sufficient accuracy the distinction between the 
intention to do an act, and the obvious consequences which 
may result from the act when done. 

The intention of the Legislature was manifestly to deny 
the use of the Courts to creditors, in this class of contracts, 
until they had paid all back taxes due on such contracts. The 
result of such denial has been that many have abandoned 
their claims. It was not compulsory upon them to do so. 
Many, it is true, misread the law and supposed it required 
that the taxes should have been each year paid to enable them 
to maintain their suits. A glance at the title, which, under 
our Constitution, controls the body of the Act, would have 
disabused their minds of that idea, even supposing the body 
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of the Act could be so construed, which I think I have 
shown is not true. Many litigant plaintiffs have paid their 
taxes and thus retained their suits in Court. It is by their 
cases that the constitutionality of the Act must be tested. If 
the Act “so changed the nature and extent of their existing 
remedies, as materially to impair their rights and interests,” 
then it is void. If “when the contracts here in question were 
entered into ample remedies existed,” and by the Act “all 
were taken away, not a vestige was left, every means of en- 
forcement was denied,” clearly the Act is unconstitutional : 
White vs. Hart, United States Supreme Court, December 7, 
1871. This cannot be said. Suits are now pending or have 
gone to judgment, which have come under the operation of 
the Act, and have weathered the obstructions thrown in their 
way by its provisions. Keeping in mind that “the duty which 
the Court is called upon to perform, is always one of great 
delicacy, and the power which it brings into activity is only 
to be exercised in cases entirely free from doubt,” I cannot 
say that the remedy is so materially affected as to leave my 
mind without very serious doubts as to the validity of the 
objection that the law impairs the obligation of contracts. 
Indeed, the weight of the argument is, to my mind, in favor 
of the constitutionality of the Act. It therefore is my duty 
to refuse to declare the Act unconstitutional. 


6. If I am mistaken in my reading of the body of the Act, 
it undoubtedly is to be understood in the light of its title and 
controlled by it. That is so plain that he who runs may 
read. It denies to debts, contracted before June, 1865, “the 
aid of the Courts until the taxes have been paid.” Supposing, 
then, the words in the body of the Act legitimately bear a 
retroactive interpretation, “yet on asound construction of every 
Act of Parliament, the words in the enacting part must be 
confined to that which is the plain object and general inten- 
tion of the Legislature in passing the Act; and the preamble 
affords a good clue to discover what that object was:” Broom’s 
Legal Maxims, 247. Under our Constitution the title affords 
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a controlling clue to discover what that object was. Quando 
res non valet, ut ago, valeat quantum valere potest. To the 
extent of the title, then, the Court should give effect to the 
first four sections of the Act. Therefore, in all suits pending 
at the time of the passage of the Act, for debts founded on 
contracts made prior to June, 1865, the taxes must have been 
paid, and the affidavit filed within six months after the Act 
passed, and in all suits commenced after its passage, at the 
time of filing the writ, on pain of having the case dismissed 
on failure to do so. The law, if variant from its title, is in- 
valid only to the extent of the variance, 4 Georgia Reports, 
26 ; 12 Ibid, 36. 

7. Much has been said of the corrupt motives by which 
the Legislature which passed this Act was controlled. If 
Congress or a State Legislature passes a law within the gen- 
eral scope of their constitutional power, the Courts cannot 
pronounce it void, merely because, in their judgment, it is con- 
trary to the principles of natural justice. ‘There are but 
two lights in which the subject can be viewed: First, if the 
Legislature pursue the authority delegated to them, their acts 
are valid. Second, if they transgress the boundaries of that 
authority, their acts are invalid. In the former case they ex- 
ercise the discretion vested in them by the people, to whom 
alone they are responsible for the faithful discharge of their 
trust, but in the latter case they violate a fundamental law 
which must be our guide whenever we are called upon as 
Judges to determine the validity of a legislative act:” Cal- 
der vs. Bull, 3 Dall, 399. 

Again. “ That corruption should find its way into the gov- 
ernments of our infant republics and contaminate the very 
source of legislation, or that impure motives should contrib- 
ute to the passage of a law, or the formation of a legislative 
contract, are circumstances most deeply to be deplored.” 

“Tt may well be doubted how far the validity of a law de- 
pends upon the motives of its framers, and how far the par- 
ticular inducements operating on members of the supreme 
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sovereign power of a State to the formation of a contract by 
that power are examinable in a Court of justice. If the prin- 
ciple be conceded that an act of the supreme sovereign power 
might be declared null by a Court in consequence of the means 
which procured it, still would there be much difficulty in say- 
ing to what extent those means must be applied to produce 
this effect. Must it be direct corruption, or would interest or 
undue influence of any kind be sufficient? Must the vitiat- 
ing cause operate on a majority, or on what number of its 
members? Would the Act be null, whatever might be the 
wish of the nation, or would its obligation or nullity depend 
upon the public sentiment ? 

“Tf a majority of the Legislature be corrupted, it may 
well be doubted whether it be within the province of the ju- 
diciary to control their conduct, and if less than a majority 
act from impure motives, the principle by which judicial in- 
terference would be regulated is not clearly discerned.” “It 
would be indecent in the extreme, upon a private contract 
between two individuals, to enter into an inquiry respecting 
the corruption of the sovereign power of a State.” With much 
more to the same effect, in Fletcher vs. Peck, 6 Cranch, 130. 
Chief Justice Marshall delivering the opinion. 

8. It only remains to be added, as more exclusively appli- 
cable to the cases under consideration, that where a bill to 
marshal assets has been filed by an administrator against the 
creditors of an estate represented by him, whose claims are 
antagonistic, and some of the claims are founded on contracts 
entered into before June, 1865, it is not necessary for credi- 
tors holding such claims to file an affidavit of the payment 
of taxes with their answers, their claims having been brought 
into Court by the administrator, and not by themselves. On 
the trial of the case, however, they should make it clearly 
appear that the taxes have been paid, to entitle them to a de- 
cree for the payment of the claims. 

9. Subscriptions to the stock of the Macon and Angusta 
Railroad Company, made before June, 1865, stand upon the 
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same footing with other debts contracted before that date; 
and in suits against the subscribers for the amount of their 
subscription, the payment of the taxes and the filing of the 
affidavit, as required by the Relief Act of 1870, are neces- 
siry. Judgment in the case of the Macon and Augusta Rail- 
road Company vs. Frank L. Little, executor, affirmed. Judg- 
ment reversed in Jackson B. Johnson, administrator vs. R. 
Stokes Sayre, on the ground that the creditors, holding claims 
founded on contracts made before June, 1865, should have 
proved payment of taxes on those claims to entitle them to 
a decree for the payment of the claims. 


McCay, Judge, concurring. 


The validity of the Act of October 13th, 1870, requiring 
an affidavit to be made that all legal taxes have been paid 
upon any debt, dated before June, 1865, on which a suit is 
founded, on pain of the dismissal of the suit, is attacked 
upon two grounds: 

Ist. It is said to be in violation of Article I., section 10, 
paragraph 1, of the Constitution of the United States, pro- 
hibiting ex post facto laws and laws impairing the obligation 
of contracts. 

2d. It is said to be invalid because the session of the Gen- 
eral Assembly—the session of 1870—had been in session 
more than forty days at the date of its passage, without any 
two-thirds vote of each House prolonging the session, which 
it is claimed is required by paragraph 3, Article IIT., section 
1, of the Constitution of this State. 

The decision of the first point turns, in my judgment, al- 
most entirely upon the meaning of the law. If the neces- 
sary construction of it requires that it be understood to 
enact that if the holder of a debt have, during any particular 
year since the debt was contracted, or during the entire period 
since that time, neglected or refused, at the precise time, 
provided by law for so doing, to give in and pay the legal 
taxes due thereon, the suit shall be dismissed, then I think 





ATLANTA, JANUARY TERM, 1872. 391 


The Macon and Augusta Railroad Company vs. Little. 


the argument is streng with the plaintiff in error. But we 
have held that, construing the Act by its title, by the nature 
of its provisions, and, above all, by that well settled rule 
which makes it the duty of Courts, in declaring upon the 
validity of an Act of the General Assembly, so to construe 
it, if possible, as to make it conform to the Constitution, it 
has no such meaning as is contended for. That it is pros- 
pective only in its operation; that it denies the use of the 
Courts wntil the taxes are paid, and not because they have 
not been paid; that the holder of a debt, not in suit, or of 
a judgment, may at any time pay the legal taxes due, and 
commence his suit, or levy his fi. fa.; that if his suit was 
pending at the passage of the law, he had six full months, 
within which, if the taxes were unpaid, to pay them, and 
make the affidavit required. We have held, also, that in — 
cases where it was impossible he should know whether the 
taxes were paid or not, he was only required in his affida- 
vit to cover such time as came within his power to know. 
And after labored argument and mature deliberation, we 
see no reason to change our opinion upon the proper con- 
struction of this Act. The form of the Act is to require 
every plaintiff in a suit, at the time it is brought, or if pend- 
ing, at the date of the Act, then, within six months, to make 
an affidavit that all legal taxes due on the debt have been 
duly and regularly paid, on pain, not of losing the debt, but 
simply of the dismissal of that suit. ‘The terms of this law 
can be complied with by any one, who, at the time the affida- 
vit ts filed, can truly make the oath, and even if his suit be 
dismissed, if at any time thereafter he can truly make the 
oath, he can commence again. ‘ 
The title of the Act, so far as it pertains to this part of 
the law, declares it to be an Act to deny the aid of the Courts 
to a certain class of contracts, not because, but wntil the legal 
taxes due thereon have been paid. And the body of the Act 
permits the party to go into Court with his suit, or if in, to 
go on with it whenever he is ready to swear that the taxes 
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have been duly and regularly paid. As to pending suits, it 
is true a time is limited; but each suitor has full six months 
within which to qualify himself to make the affidavit, by 
paying to the public the debt he owes for taxes upon the con- 
tract he is seeking to enforce. The words used in the Act 
are, “duly and regularly paid.” In another place, “duly 
paid for each year,” and again, “regularly given in for taxes 
and the taxes paid ;” and again, section 5, “duly paid.” 

It is said. no man can truthfully take the oath required, 
unless he have given in and paid the taxes at the precise time, 
and in the precise manner provided by law, and not if he 
have given and paid them at some other time and manner per- 
mitted by law. Under this view no man can say he has 
duly paid his tax for any year, if he has waited until a 
ji. fa. has issued against him, or if he has failed to give in, 
and has been double taxed as a defaulter, and duly paid that ; 
or if he has waited till after January, as thousands do every 
year, and paid the tax of 1868 in 1869. In either of these 
cases, there is a deviation from the ordinary mode of giving 
in or paying. 

The ordinary time for giving in is by the Ist of July, 
(Code, 830,) but any one may give in to the Clerk at any 
time after this before the digest is made up, which is by the 
Ist of August : Code, 840, 845. So as to paying, the ordi- 
nary time is by the Ist of October: Code, 830. But how many 
persons in all the counties, good law-abiding men, too, fail 
to pay by that time? Indeed, a long experience as a county 
officer, informs me that but few persons pay before the Ist of 
October. Now, it seems to me, there is not a man in the 
State who, if he had given in to the Clerk, or had paid his 
tax, say for 1868, by the Ist of November, or any time in 
1868, or even in 1869 or 1870, would not feel free to swear 
that he had regularly given in and paid his tax. 

To give the Act the construction contended for, would be 
a species of word construction and hypercriticism, almost un- 
heard of in modern times. It would be straining the lan- 
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guage of the law in order to make it have an unconstitutional 
meaning, when directly the opposite is the settled rule for the 
construction of laws. I will not say such a meaning cannot 
be given to it, but I will say that such a meaning is not a 
fair construction according to the established rules for con- 
struing statutes. Anything may fairly be said to be duly 
and regularly done, which is done as permitted by law. A 
man is duly elected to an office, if he receive a majority of 
the votes at an election had at the legal time by proper offi- 
cers, though there may be great irregularities in the manner 
of holding the election. 

Had the Legislature intended the meaning insisted on they 
would have used the imperfect “were duly paid,” and not 
the perfect ‘have been,” which, whilst it expresses as past 
time, also conveys an allusion to the present. A marriage is 
good, though there be no license, as provided by law, and 
parties so married are duly and regularly married, even 
though this important provision of law is not complied with. 
If a man has paid all his debts, even after they are due, or 
in something less than money, or even at a discount, by con- 
sent of the creditor, is it an improper use of language for 
him to say that his debts have been duly and regularly paid? 
Is the man who is entitled to a deed on the due payment of 
a note, not entitled to it if he pay the note after it is due, or 
if he tender the money after it is due? Is it not the uni- 
form construction of the Courts that (in cases where the par- 
ties may, by the use of proper words, make time the essence 
of a contract,) the use of the word duly, does not do it? 
That may be very fairly said to be done duly and regularly, 
if done as the law points out, or if not, as the law permits. 
Our Code, section 866, permits any tax-payer to give in and 
pay taxes he owes to the State for past years. And specially 
makes it the duty of the receivers and collectors to receive 
and collect such over due taxes. I conclude, then, that it is 
a fair and reasonable construction of these words, to say that 
they mean ‘‘fully” all that is due, “completely,” so that the 





394 SUPREME COURT OF GEORGIA, 


The Macon and Augusta Kailroad Company vs. Little. 








account between the State and the party is, in a substantial 
sense, duly and regularly settled. Any other construction 
would make the Act different from the title, would make it 
ex post facto, and would be contrary to the well settled rule 
that the Legislature is not to be presumed to have intended 
to pass a void law, and that other rule, equally well settled, 
that the most free construction of an Act.may, and ought to 
be resorted to rather than to admit such a sense as will make 
the Jaw unconstitutional. These are familiar rules and are 
supported by abundance of authority. 

I am, therefore, driven to the conclusion that this Act is 
prospective only. That it imposes no penalty for any past 
act, and is not, therefore, ex post facto. Very nearly the 
same line of thought is conclusive, also, upon the other objec- 
tion to this law, to-wit: that it imposes new conditions upon 
the contract, and denies the remedy except upon terms that 
did not exist at the date of the contract, and therefore im- 
pairs its obligation. 


It must be remembered that this Act imposes no tax. It 
only requires the payment of such taxes as are legally due by 
laws passed in the ordinary course of legislation. For twenty 
years we have taxed all property ad valorem, and debts being 
property, have always, since the ad valorem system was 
adopted, been taxed as other property. The taxes required 
by this Act to be paid are the taxes due the State—due last 
year, due year before last, and perhaps for other years before 
that. They are due now just as much as they were then, 
The fact that the tax payer failed to return a note to the Tax 
Receiver, or that he has allowed his tax for any one or more 
years to go unpaid, does not clear him of the liability. 

It is notorious, that this class of property—debts, notes, 
bonds, judgments, ete., are most shamefully hidden from the 
Tax Collector. They are easily hidden. It is notorious, 
also, that debts contracted before June, 1865, have been spe- 
cially concealed. Various expedients have been tried by the 
Legislature to force notes, debts, bonds, judgments, etc., to 
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bear their share of the public burdens. The oath of the tax 
payer is appealed to—he is required to give in his taxable 
property. If he fails to do this, and it can be found, it 1s 
double taxed. But many persons have been in the habit of 
risking double tax rather than reveal their secret property. 
To meet this, the officers are required to find out all they 
can, then double tax it—next year double that, and so on, 
doubling each year, until the tax payer is compelled to show 
his hand. 

If these taxes, which in many instances have been thus 
accumulating for years, are really due—and nobody can doubt 
this—can it be said that the State can use no remedy to en- 
force the payment of them except such as existed at the time 
the tax first became due? Surely not. The State, finding 
all other remedies inadequate, and knowing that to a very | 
large extent these debts are and will be in suit, says to the 
owners of them: You owe taxes to the State on these very 
debts you are putting the country to the expense and trouble 
to enforce ; pay these taxes or you shall not go on! Had the 
holders of these debts come up to the rightful demands of 
the State—had they, on the passage of this law, sought the 
Tax Collector and Receiver, given in their debts as property 
for taxation, making a clean breast of it for the past, the 
State would have reaped the benefit. But they have chosen 
to do otherwise; they grow indignant at this imposition, and 
determine to litigate to the bitter end their constitutional 
right to refuse to bear their share of the public burdens, and 
yet claim, with great gravity, the public protection. They 
refuse to pay the tax, or it they have already paid it they 
stand upon their dignity, or their rights, and refuse to make 
the affidavit, and come before this Court asking us to remove 
this obstacle which the Legislature has thus placed in their 
way. Our reply is, the obstacle is one of your own making, 
and it is not in our power to remove it. The Act is a legiti- 
mate exercise of the power of the State to force its defaulters 
to pay to it their tax. That the remedy the State has chosen 
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falls upon the contract, that incidentally it works delay to 
you in the collection of your debt, is not the fault of the law, 
but is caused by your own willful, persistent refusal to pay 
to the public its just demands against this very debt. If the 
taxes have, in some instances, got so large that you would 
rather loose the debt than pay them, it is only the stronger 
reason why you should not go on, since the debt belongs to 
the State. And in such cases remember the tax is still due 
whether you go on or not. You have only exposed yourself 
to the public authorities, and this very exposure is notice to 
the Tax Receiver and Collector that you are behind with the 
State, and ought to be inquired after. 

I hold, therefore, that this Act impairs no obligation of a 
contract. It clearly does not affect its terms, and if, as I have 
undertaken to show, the Act is a legitimate exercise of the 
powers of the State to enforce the payment of its taxes, the 
fact that it effects the remedy is no objection to it. 

Judge Swayne, in Von Hoffinan vs. City of Quincy, 4 Wall, 
553, where he announces the proposition that any law which 
lessens the value of a contract may be said to impair the obli- 
gation, immediately adds, “ but this is to be understood of laws 
which do so directly, and not when the injury is incidental.” 
And he gives the case of an abolition of imprisonment for 
debt as an instance of what he means. Here the debt may be 
seriously lessened in value. Imprisonment may have been, 
and, indeed, often was, the only effectual remedy in the power 
of the creditor, and the abolition must, of necessity, seriously 
lessen the value of the debt. And yet Judge Swayne, in the 
very next breath after announcing the rule and the qualifi- 
cation, gives the abolition of imprisonment for debt as one 
of the instances of State legislation not in violation of the 
Constitution. 

The true rule, as I understand it, as gathered from a care- 
ful study of all the cases decided by the Supreme Court, is, 
Ist. The State cannot, by legislation, affect the terms of the 
contract, in the slightest particular. In respect to the actual 
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agreement of the parties, that is unalterable by legislation. 
It is not, so far as this is concerned, a question of degree; the 
power to affect at all is denied. But, as the remedies are, of 
necessity, matter largely in the discretion of a State, the rule 
as to them must, necessarily, stand on a different footing, since 
any alteration of the remedy may, to some extent, affect the 
rights of the parties at the date of the contract. 

In legislating, therefore, upon the remedy, which all the 
decisions acknowledge to be within the legislative power, 
the alteration of the law must not be of such a character as 
does indirectly what may not be done directly. To say that, 
in altering the remedy, nothing can be done which lessens 
the value of the debt, is to deny the power over the remedy 
altogether. In this respect, therefore, the question is one of 
degree, and the rule is, that the legislation is void if it does _ 
not leave to the creditor a substantial remedy. It is true 
this is not a very definite rule, since it leaves every case to 
the conscience of the Court. But it is the only rule com- 
patible with the acknowledged right of a State to modify its 
remedies at discretion. 

In the case at bar, it was notorious, as I have said, that the 
State was defrauded of its taxes upon this class of property. 
It was easy to hide, and it was largely hidden from the Tax 
Receiver and Tax Collector. Various remedies were tried 
and failed. At length, in view of the fact, that when the aid 
of the Courts was sought to enforce a debt, there was, of ne- 
cessity, an exposure of the property to the public eye, the 
remedy of this Act was adopted. The law isa good one. It 
is no hardship on an honest man. It merely says to him, as 
the United States says in the Stamp Act, pay your tax, or 
you shall not go on with your suit. Even if it imposed a 
new tax, which it does not, in what would it differ from the 
United States Internal Revenue Act of 1862? That Act 
required a fifty cent stamp on every process, and the Courts 
of all the States, as well as the Courts of the United States, 
were required to refuse to admit papers, and some of them 
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made before the date of the Act, in evidence, until they were 
stamped according to the Act. Except for the perverse de- 


termination of the holders of these claims not to obey the law 


and pay to the State the taxes due on these very debts, this 
Act would have secured to the State a handsome revenue. 

My own opinion is, that this Act ought to be extended to 
all debts, and the money-lender and note-shaver be brought 
to bear his share of the public burdens, and this is the more 
proper, since it is by the right to sue, and the fear of its ex- 
ercise, that his debts are of value to him. 

The question of the legality of the session of the Legis- 
lature of 1870, after forty days from its commencement, is 
of the utmost importance. - It so happens that during that 
session and after the forty days, an Act was passed chang- 
ing the time fixed in the Constitution for the general elec- 
tion, as well as an Act changing the time fixed in the Con- 
stitution for the annual meeting of the General Assembly. 
Both of these Acts, though expressly authorized by the Con- 
stitution, are void, if the Acts of that session passed after 
forty days are void. The present Legislature was elected 
under one of these laws, and held its .session of 1871 under 
the other. Thus elected and thus meeting, the present 
Legislature passed an Act authorizing a special election to 
be held for Governor, to fill the unexpired time of Governor 
Bullock, and Governor Smith is now, by virtue of his elec- 
tion under that law, the Governor of the State. Without 
this action Mr. Conley would, under the Constitution, per- 
form the duties of that office until the regular election for 
Governor. Governor Smith, thus elected, has appointed a 
majority of the Judges of this Court. It may also be stated 
as another fact, that the session of 1870, after the forty days, 
changed the time of the meeting of the Supreme Court, and 
this Court, since its session in January, 1871, has met and is 
now in session under and by virtue of that law. If the 
Legislature, at its session of 1870, was illegally in session 
after forty days from its commencement, and if its Acts dur- 
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ing that session are illegal, it would seem to follow that the 
Acts of the present Legislature stand upon the same foot- 
ing, as it was elected and has held its meetings at a time 
different from that fixed by the Constitution. The same line 
of reasoning applied to the session of 1870, would render 
invalid the Acts of the present Legislature. The Governor 
and the Supreme Court fall by the same logic. The result 
is that every branch of the government, legislative, execu- 
tive and judicial, is, if the Acts of the session of 1870 are 
void, illegal and without constitutional authority. So start- 
ling a consequence calls for great hesitation. One cannot but 
suspect some error ina conclusion, the logical results of which 
are anarchy and confusion. My own mind is well satisfied 
that the session of 1870 did not need to be prolonged by a 
two-thirds vote. But my judgment in this case is put upon 
what I deem stronger and more impregnable ground. It is. 
my conviction that, under the Constitution of the State, the 
judiciary has no power to pass upon the question of the 
legality of the Legislature, and that the decision of the body 
itself, whether made directly as was not done in this instance 
by a solemn vote of each House, or even indirectly, as if the 
body continue in session after the expiration of the forty 
days, is conclusive whether right or wrong. 

The form in which this question is made does not fairly 
present the real issue. A particular law is attacked on the 
ground that it is unconstitutional, and this is said to be so 
because it was passed by the General Assembly at its session 
in 1870, more than forty days after the commencement of the 
session, the same not having been prolonged by a two-thirds 
vote. This is not a question of the constitutionality of a law, 
but of the legality of the Legislature. The question is not 
whether the law is within the scope of legislative power— 
whether its provisions contravene any constitutional guaran- 
tee, or violate any constitutional prohibition. The question 
is not whether the Legislature, in passing it, conformed to 
the requirements of the Constitution as to the mode and 
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manner of passing laws, whether the title and the body of the 
Act conform to each other, nor whether there be two subjects 
matter in the same bill; but the point insisted upon is that 
the Legislature, at the date of its passage, was illegally in 
session—that it was no Legislature—that it had no power to 
pass laws, and that not only this but all its other Acts, passed 
after the expiration of forty days, are void. | 

I have been thus particular in stating the question because 
I think much of the apparent strength of the argument of 
those who attack this law is derived from the notion that 
they are assailing the constitutionality of a law, when, in 
truth, they are assailing the legality of the Legislature which 
enacted it. 

It is not only the right but the solemn duty of the Courts 
to pass upon the constitutionality of laws. But the constitu- 
tionality of a law and the legality of the Legislature which 
passed it are wholly different things. Over the former, the 
judiciary has jurisdiction ; over the latter, in my judgment, 
it has not. Very serious question has been made whether 
Courts, in their inquiries into the constitutionality of laws, 
are not confined to an examination of the law itself, as it 
appears on the statute books. It has been contended by 
learned Judges that while Courts may inquire if the provis- 
ions of a law are contrary to the Constitution, and, (still keep- 
. ing to the Act as it appears upon its face,) whether the body 
of it conforms to the title, and whether there be more than 
one subject matter, ete., that this exhausts their authority. 
They cannot go behind the Act itself, examine the journals 
of the two houses, or learn from other sources whether the 
Legislature conformed, in its passage, to the constitutional 
requirements as to the mode and manner in which bills shall 
be introduced, read and voted upon. 

And this limitation upon the power of the judiciary would 
seem entirely consistent with section 32 of our bill of rights, 
which provides, “that legislative Acts, in violation of this 
Constitution, are void, and the judiciary shall so declare 
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them.” There is an obvious distinction between a “ legis- 
lative Act” and the mode in which that Act has been intro- 
duced, read and voted upon. But, though, as I have said, 
this distinction has been drawn, I am inclined to think the 
weight of authority is in favor of the right of the Courts to 
go, at least, to the journals and inquire if they show the 
proper and constitutional proceedings to have been had on the 


passage of the law. 

But the cases are uniform that the journals are conclusive ; 
that, however uutrue, in fact, the journals may be, they are 
to be taken for true, and nothing will be heard in contradic- 
tion of them; and this upon principles of public policy, and 
respect of one branch of the government for the other, as 
well as upon the further principle that even Courts, in the 
search after truth, recognize finalities behind which they will 
refuse to look. But, as I have said, the question made in 
this case is not really upon the constitutionality of the law, 
as to its provisions, or its title, or even as to the mode in 
which it was introduced, read and voted upon, but upon the 
constitutionality of the Legislature itself—upon its authority 
to pass any Acts. Being, as it is claimed, in session contrary 
to the Constitution, it was not, at the time, a legislative 
body at all, but a mere mob, incapable of making laws of 
any kind. 

Is it competent for the Courts to decide upon the legality 
of a session of the Legislature? I think not. It was ad- 
mitted by the two able gentlemen who, with such ability, 
argued this case against the validity of this law, that there 
are some questions upon which the decision of the Legisla- 
ture is conclusive ; so that, even if it decides wrong, no other 
tribunal can re-examine them. The Constitution expressly 
says that each House shall be the judge of the election and 
qualification of its own members. It was, in the argument 
by Mr. Stephens, admitted that, for a wrong judgment in 
such a case, there is no remedy, and such is, without doubt, 
the universal opinion, And yet the Constitution does not 

Vou. xuv. 26. 
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say each House shall be the exclusive judge, even of the elec- 
tion and qualification of its members. Upon the principles 
asserted in the general argument, to-wit: that the Courts 
must inquire into the truth and judge for themselves, how- 
ever it may be, that other branches of the government must 
also judge for themselves, it seems to me that if a case arise 
where a law is attacked, on the ground that it was passed by 
the votes of members of one or the other House, who were 
not legally elected, that the inquiry cannot be declined, since, 
as I have remarked, the power given to each House over the 
subject is not, in terms, exclusive. The truth is, the object 
of this constitutional provision was not so much to confer 
this power, and to confer jt exclusively against the Courts 
and against the executive, as to confer ,it upon each House, 
to the exclusion of the other. It needed no provision to pro- 
tect the Legislature against the scrutiny of the Courts on 
this subject. It must, in the nature of things, be in the 
power of a legislative body to declare, and declare conclu- 
sively, who compose it, and whether it is properly organized 
and in session according to the Constitution and laws. Such 
questions enter into its very existence, and MusT be decided 
before it proceeds to business, and to make them the subject 
of review before the Courts, is not only to make all legisla- 
tion uncertain and inconclusive, but to exalt the Courts to 
supreme power in the State. 

But it is said that this Court is bound by its oath of office 
to see to it that the plain letter of the Constitution is not 
violated, and that no Act can have the force of law if it be 
the product of a Legislature in session in violation of the 
Constitution. It has been asked if a Legislature, five years 
hence, when the first two sessions will, without question, have 
been held, should hold a session and pass laws, more than 
forty days after its commencement, without a constitutional 
prolongation, would such laws bind the Courts? In reply, 
it might be said, this is not such a question. In this case 
there was a hot dispute over the matter; men honestly dif- 
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fered as to the truth of the case, and the decision was made. 
It has, too, been acted upon for two years by the people, by 
the executive, and by this Court, until it has become a fait 
accompli; until it has entered as such into the whole organ- 
ization of the State, in its legislative, executive and judicial 
departments, so that to disturb it is to inaugurate anarchy. 
But a question is not an argument. To suppose that a grant 
of power will be abused; that a wise and salutary rule, 
adopted for sound reasons of public policy, will be wickedly 
and recklessly perverted by the General Assembly of the 
people, is no argument against the existence of the grant. It 
may be a good reason for refusing to give it, but to argue 
that because it may be abused it does not exist, is very weak 
logic. Suppose this Court were to give a judgment plainly 
wrong, would it not be nevertheless binding upon the parties? 
Nothing is better settled, as a rule of law, than that the 
judgment of a Court of competent jurisdiction is conclusive, 
no matter whether it be right or wrong. Not a term of this 
Court passes in which we do not hold that such a judgment 
cannot be inquired into. It may be a wrong judgment, 
founded on mistake of law or fact, yet, the rule is uniform 
that it is to be treated as true and right. Whether it be so in 
fact or not, the Court refuses to inquire. 

Is this a bad rule? Is this the sanction of illegality and 
wrong? Or, is it any reply to this rule to say that under it 
decisions may be made and be final, of gross and outrageous 
illegality? Does it at all follow that if it be admitted, that 
the decision of such questions by the Legislature is conclu- 
sive upon the Courts, they will be decided wrong? Are not 
the members of that body under oath, and is it to be pre- 
sumed that they will disregard that oath? Is the Consti- 
tution less safe in their hands than in the hands of the 
judiciary? Is a provision of the Constitution, evidently in- 
tended, not asa limit upon the legislative power over the 
citizen, or as a rule to be observed in the passage of laws, but 
a provision to secure a diligent attention to business and 
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to spare the public purse, more apt to be obeyed under a 
power in the Courts to enforce it, than under the power of 
the ballot to punish its infraction ? 

In every government, power must be trusted somewhere. 
There must always, upon every matter, be a final arbiter from 
whom there is no appeal, except to the people or to arms, 
This Court treats as final the final judgment of even a 
Justice of the Peace upon a matter within his jurisdiction, no 
matter how wrong it may be. It will not hold it to be right; 
it simply refuses to enter upon an inquiry on the subject. 

The truth is, this world is full of wltimata, and human life 
and human society would be a curse without them. There 
are ultimata in philosophy, morals and politics. The pro- 
foundest philosopher must assume the existence of matter, 
though he can know nothing of it but that it has certain 
qualities. We all live upon land wrested by wrong from 
the Indians; our whole social and political polity, until the 
late war, was based upon what nobody ever undertook to de- 
fend, the African slave trade. And there are but very few 
of us who can trace our title to anything very far ere we 
find the channel through which it has come sadly befouled 
with fraud and crime. 

But it is in politics that ultimata are found most neces- 
sary for the public good. There is hardly a government in 
the world that can show a regular chain of title to its powers. 
Illegitimacy is written in deep imprints upon almost all of 
them, and the wandering Bourbons, who for nearly a century 
have been asserting the rights of legitimacy and regularity, 
have become a type of folly and imbecility. Lord Summers’ 
call of the Parliament of 1688, irregular and illegal as it 
was, dethroned the Stuarts and established English liberty, 
and the history of English law and of English liberty is full 
of just such irregularities, which having entered as an ele- 
ment into the very texture of the government, have become 
ultimata, which are treated as legal, whether they be in fact 
so or not. If the irregularity be great, we call it a revolu- 
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tion, and accepting the result shut our eyes to the past. But 
if closely looked to, every successful illegality is a revolu- 
tion. The necessities of State require it to be treated as a 
finality. And the history of the last ten years, with its pres- 
ent results, only shows us that even in governments with a 
written constitution, also a necessity, wltimata are also a State 
necessity. What constitutitional lawyer would have deduced 
from the nature of our government, and the provisions of our 
Constitution, the possibility of the history of the Jast twelve 
years ; the coercion of States by Federal arms, the abolition 
of slavery by Federal power, and the establishment of the 
present governments in the so-called rebel States by Federal 
legislation. Yet nine-tenths of the American people are to- 
day accepting these results as finalities. And the Supreme 
Court of the United States have lately, by a solemn judg- 
ment, declared them ultimata—the work of the political de- 
partment of the government, in its judgment upon an anom- 
alous and exceptional state of public affairs, over which the 
judiciary has no jurisdiction. Stare decisis is an accepted 
and valuable rule for the regulation of Courts, even in ordi- 
nary matters, but when its application becomes necessary to 
prevent anarchy in the government itself, it is doubly im- 
portant, 

Let it then for the sake of the argument be admitted that 
the two Houses decided the question of their right to sit 
without a two-thirds vote of prolongation wrongly, it does 
not by any means follow that the laws passed at the subse- 
quent sessions are void. The decision was by a tribunal com- 
pepetent to decide it, and having exclusive jurisdiction over 
the question, and if even this be not so the decision has, by 
the course of events, become so blended with the very organ- 
ization of the State, that it stands as an ultimatum, not subject 
to inquiry. But there is a less abstract view of this subject 
which, as it seems to me, is equally conclusive. As I have 
said, the question made is not so much the constitutionality 
of the Act under review as the legality of the Legislature 
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that passed it. By assuming jurisdiction over this question 
this Court assumes a power of control over the Legislative 
department of the government that, most certainly, it cannot 
exercise directly. Very clearly, no writ of quo warranto or 
injunction would lie before any Court, either to test the legal- 
ity of the Legislature, or the right of the Governor to per- 
form the executive functions, Were there two persons claim- 
ing to be Governor, perhaps the Courts might decide, not 
which was the rightful officer, but which was recognized as 
such by the General Assembly, and if there were two bodies, 
each claiming to be the Legislature, the Courts, whilst, during 
the contest, they must and would be powerless, might, after 
the contest was over, recognize that as the true one which was 
practically successful with the people. But, by no direct ac- 
tion, can the Courts try the legality of the Legislature. If 
they cannot do this directly, by a proceeding for the purpose, 
can they do so indirectly, by deciding upon the validity of 
the Acts it may pass, on the ground that the body passing 
them was not a legal body? ‘To set up the judiciary as an 
arbiter of the legality of the Legislature, a co-ordinate de- 
partment of the government; to make it the oracle to which 
contending revolutionists shall come for judgment as to who 
is right, is to enthrone it as the supreme power in the State, 
and to confer upon it a jurisdiction dangerous to its own ex- 
istence, and never contemplated by the fundamental law. To 
decide when a law conforms to the Constitution is one thing, 
to decide, who are the law makers is another. To do the 
one, the people have expressly granted to the Courts; to do 
the other, there is not only no grant, but the claim of sucha 
right is a claim foreign to the nature of the judicial office, 
dangerous to the independence of the legislative and exec- 
utive departments, and contrary to the first principles of a 
government of the people. 

Necessarily, the Courts must decide what is the law—what 
is the legal will of the law-making power. But if they have 
the right to go behind this, and to inquire whether the law- 
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making power is itself legal, they become, in effect, the su- 
preme power in the State. A case may be supposed of a 
body—a mere public meeting—undertaking to pass laws, and 
it is asked if the Courts, when the acts of such a body are 
pleaded as law, must not inquire into the rightfulness of the 
claim of the body to be a law-making power. In such a 
case, the inquiry by the Courts would be, not the rightful- 
ness of the authority; not its conformity to any written code 
of constitutional law, but whether it was in fact the legisla- 
tive department of the government, recognized as such, by 
the people, or by whatever final arbiter has power to enforce 
its edicts. In other words, Courts do not make governments, 
or decide upon their validity. If they cannot recognize as 
rightful, the law-making power, which is, in fact, supreme, 
they must get out of the way, and not attempt, by their 
feeble arm, to stay the tide of revolution. Luther vs. Bor- 
den, 7 Howard, 1. 

But there is another ground, which, though it assumes the 
right of the Courts to pass upon the legality of the Legisla- 
ture directly, is fatal to the position taken against this law. 
It is a settled rule, that even where Courts have power to 
inquire into the right of an officer to perform official acts, 
they will not do so collaterally. They will freely investi- 
gate the legality of any particular act, but they will never, 
in so doing, inquire into the right of the officer to act, as 
such, at all. The rule is uniform, that the acts of an officer, 
otherwise legal, cannot be attacked on the ground of any 
illegality in his appointment, or on the ground that though 
he is an officer in fact, he is not so according to law. 

Is not the General Assembly, actually in session, entitled 
from the Courts to at least the same measure of consideration 
as they grant to a constable or a Justice of the Peace? Will 
the Courts, in inquiring into the validity of the acts of even 
such humble officers as these refuse to declare them illegal, 
because of a defect in the legal title of the officer to his po- 
sition, and yet determine an Act of the Legislature invalid 
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because of a defect in its title to perform legislative functions? 
There is one thought more which occurs to me as a conclu- 
sive reply to the claim of this Court’s jurisdiction over this 
question. As I have said, it so happens that the regularity 
and legality of the whole of the legislative, executive and 
judicial departments of the government, as they at present 
exist, depend upon the validity of the Acts of the session of 
1870 after the forty days. I have, as I think, clearly shown 
that those Acts are valid, and that the government, as it now 
exists, stands upon impregnable ground in any view of the 
case the Court is authorized to take. But assuming the con- 
trary—assuming that the Acts of the session of 1870 were 
void, because the Legislature was sitting at a time prohibited 
by the Constitution, precisely the same objection lies to the 
legality of this Court. It is also sitting at a time not an- 
thorized by law, if those Acts be void. It is held, also, by 
men appvinted and confirmed by a Governor and a Senate, 
elected and meeting at a time not authorized by the Consti- 
tution, and in the very same breath with which it should de- 
clare the Acts of the session of 1870 invalid and void, it would 
declare itself illegal. It would, upon the very same princi- 
ples, be no Court, and be thus without power to pass author- 
itatively upon the question. 

For these reasons I am of the opinion, that the Acts of the 
session of 1870 are not void, even though the Legislature 
may have decided wrongly, when it declared the session of 
that year not to need a two-thirds vote of prolongation; that 
the rules of law, the nature of the question, and the neces- 
sary balance of power among the different departments of the 
government, deprive the Courts of jurisdiction over the sub- 
ject. If these principles be correct, it is wholly immaterial 
for the purposes of this case, whether the session of 1870 was 
a session after the second or not. That it was the intent of 
the framers of the Constitution to allow two sessions after 
the Constitution should go into operation, as the supreme law, 
independent of military interference, seems unquestionable ; 
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and it is an undoubted fact that the session held after July, 
1870, was not the third session after this military interfer- 
ence ceased, It would seem to follow, almost inevitably, 
that the session of 1870 did not need to be prolonged by a 
two-thirds vote. My brother Montgomery puts his judgment 
mainly upon this ground, not that he-doubts the soundness 
of the positions I have taken, but because he is thoroughly 
satisfied of the soundness of that view of the case, and the 
great pressure of labor on this Court renders it inconvenient 
for both of us to diseuss the whole subject. I may make 
the same remark for myself. I am satisfied with my brother 
Montgomery’s view of the matter. But I prefer to put my 
judgment, in the view I have taken, leaving the discussion 
of the other view to kis discretion. 


Warner, Chief Justice, dissenting. 


This was an action brought by the plaintiff against the de- 
fendant on the contract of his testator as a subscriber for fif- 
teen shares of the capital stock of the Macon and Augusta 
Railroad Company, to recover the amount due for his unpaid 
stock. On the trial, the defendant made a motion to:dismiss 
the plaintiff’s action, on the ground that it was a debt exist- 
ing prior to the 1st of June, 1865, and that no affidavit had 
been filed, that all legal taxes due thereon had been paid as 

equired by the Act of 13th October, 1870. The Court dis- 
missed the plaintiff’s action, to which ruling of the Court 
the plaintiffs excepted. The Act of 13th of October, 1870, 
so far as it applied to the plaintiff’s debt, is in violation of 
the 10th section of the first Article of the Constitution of the 
United States, and is therefore void. See concurring opin- 
ion in Scott, guardian, vs. Dysart & Vinson, decided at the 
present term. That Act is also void, as having been passed 
in violation of the express provisions of the Constitution of 
the State of Georgia. The Constitution of 1868 declares 
that, “ No session of the General Assembly, after the second 
under this Constitution, shall continue longer than forty days, 
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unless prolonged by a vote of two-thirds of each branch 
thereof.” This Act was passed at the third session of the 
General Assembly under the Constitution of 1868, more than 
forty days after the commencement of the third session, which 
was not prolonged by a vote of two-thirds of each branch 
thereof, and is therefore null and void as a law of this State. 
My reasons for this judgment were fully expressed in my 
dissenting opinion in the case of Gormley, Ordinary, vs. Tay- 
lor, (not yet reported) and will not be again repeated. All 
legislative enactments, which are to be binding upon the peo- 
ple, as laws, must be enacted in pursuance of the require- 
ments of their Constitution, and if not, whenever they inter- 
fere with the rights of the citizen, such citizen may appeal 
to the Courts and have them declared void ; for the Consti- 
tution of 1868 expressly declares that, “legislative Acts, in 
violation of this Constitution or the Constitution of the United 
States, are void, and the judiciary shall so declare them.” 
Ifthe Courts may inquire into the validity of legislative 
Acts passed by the General Assembly when sitting within 
the time prescribed by the Constitution, much more may they 
inquire into the validity of pretended legislative Acts which 
were passed at a time prohibited by the Constitution, because 
there is no legal presumption in favur of the validity of leg- 
islative enactments passed at a time expressly prohibited by 
the Constitution, although they may have the form and color 
of laws upon the face thereof, the more especially when it is 
apparent that such pretended laws were intended to deprive 
the honest people of the State of their legal and just rights 
to their property. 

We may have a corrupt Executive, we may have a venal 
Legislature, (and such a state of things is not impossible,) 
still, if we have an honest, independent judiciary, the rights 
and liberties of the people may be protected ; but if we have 
a mere time-serving judiciary, which will indorse and sanc- 
tion the usurpations of the other two departments of the 
government, then the people will have no protection for 
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either their persons or their property. The position assumed 
by the majority of the Court in this case, as I understand it, 
is that the session of the General Assembly of the State of 
Georgia, held in 1870, was not a session after the second, 
under the Constitution of 1868, but that the sessions of the 
General Assembly of the people of this State, held in 1868, 
1869 and 1870, were held under the Reconstruction Acts of 
Congress, and, therefore, that clause of the Constitution of 
1868 which prohibits any session of the General Assembly 
after the second, under that Constitution, from continuing 
longer than forty days, unless prolonged by a two-thirds vote 
of each branch thereof, has no application to those sessions of 
the General Assembly which were held in the years 1868, 
1869 and in 1870. This position, in view of the plain facts 
of the case, is totally incomprehensible to my mind, and can 
only be accounted for on the principle of the old adage, that 
“when a fox is closely pursued he will run into almost any 
hole.” The Constitution of 1868 was accepted by Congress 
as the organic law of the people of this State prior to the 21st 
July, 1868, in accordance with the provisions of the Recon- 
struction Acts, and that Constitution, so accepted by Congress, 
has never been interfered with as the organic law of the State, 
by Congress. It is true, that in December, 1869, Congress 
passed an Act to reorganize the General Assembly held under 
that Constitution, in accordance with their declared views of 
it, and it is also true that the General Assembly was purged 
by military authority, in violation of the provisions of that 
Act; but no Act of Congress has interfered with the provis- 
ions of the Constitution of 1868 since its acceptance by that 
body. 

The General Assembly of the State of Georgia was created 
by the Constitution thereof, and owes its existence to that 
organic law of the State, and no session of the General 
Assembly of the people of Georgia, provisional or otherwise, 
could be held under any law except that which created it, 
and provided for its organization and election of its members- 

. 
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Every session of the General Assembly of the people of 
Georgia, whether provisional or otherwise, must, necessarily, 
have been held under that Constitution which created it, and 
provided for its organization. If, since the acceptance of the 
Constitution of 1868 by Congress, under the Reconstruction 
Acts, there has been any unconstitutional interference by Con- 
gress or the military authorities of the United States, with 
the sessions of the General Assembly of the people of Georgia 
under that Constitution, such interference does not make the 
sessions held under it any the less sessions of the General Assem- 
bly held under that Constitution. The published journals of 
the General Assembly show that the first session of the Gen- 
eral Assembly, under the Constitution of 1868, commenced in 
July, 1868, and adjourned sine die on the 6th day of October, 
1868. The second session of the General Assembly under 
that Constitution commenced on the 13th day of January, 
1862, and adjourned sine die on the 18th day of March, 1869. 
The third session of the General Assembly under that Consti- 
tutson commenced on the 10th day of January, 1870, and 
was adjourned by proclamation of the Governor on the 25th 
day of October, 1870. The Act in question, now before the 
Court, was passed on the 13th day of October, 1870. 


If the sessions of the General Assembly of the people of 
Georgia, held in 1868, 1869 and in 1870, were not held un- 
der the Constitution of 1868, under what Constitution, or 
under what law, organic or otherwise, was that body created 
and organized as the General Assembly of the people of the 
State of Georgia,'and authorized to hold a session thereof? 

The confessor of Ferdinand of Styria, the Jesuit, once 
said of him, that such was his devotion to his religious creed, 
that if a priest and an angel had met Ferdinand, that he 
would have made his obeisance to the representative of 
Rome, before he noticed the heavenly visitor. The major- 
ity of tlie Court, in order to sustain their judgment in this 
case, exhibit a wonderful alacrity to make their obeisance to 
the Reconstruction Acts of Congress, without noticing the 
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Constitution of the State, under which they hold their office, 
and which they are sworn to support, when there is nothing 
in those Acts which requires them to do so, in regard to the 
question now before the Court. But there is another diffi- 
culty in the way of the judgment of a majority of the Court, 
which, to most legal minds, would seem to be insurmounta- 
ble. In Foster vs. Daniels, 39 Georgia Reports, 39, this Court 
unanimously held and decided that the Constitution of 
1868 took effect and went into practical operation, on the 
21st day of July, 1868. There is nothing in any of the 
Reconstruction Acts of Congress that interferes with or pre- 
tends to interfere with the principles settled by the unanim- 
ous decision of this Court in that case, in regard to the time 
when the Constitution of 1868 took effect and went into prac- 
tical operation, and that is really the only question in the 
case now before the Court. The 204th section of the Code 
declares that “A decision, concurred in by three Judges, 
cannot be reversed, or materially changed, except by a full 
bench.” This has not been done ; and the majority of the 
Court, as well as the minority, were bound by it, unless they 
have the legal power to dispense with the stern provisions of 
the law. 

If the Constitution of 1868, as accepted by Congress, took 
effect and went into practical operation under the Recon- 
struction Acts, on the 21st day of July, 1868, as this Court 
unanimously decided, then there is an end of the question, 
whether the sessions of the General Assembly of the people 
of Georgia, held subsequent to that date, were held under 
that Constitution, for they could not have been held under 
any other law except that which created that legislative body, 
and provided for its organization. I, therefore, dissent from 
the judgment of the Court in this case, and in the case of 
Johnson, administrator, vs. Sayre et al. 
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JAMES F, DEUPREE et al., executors, plaintiffs in error, vs. 
Lucy Y. DeupREE et al., caveators, defendants in error. 


(McCay, Justice, did not preside upon the hearing of the following 
motion.) 


1. Where one of the executors of a will to which a caveat has been filed 
married the sister of the wife of one of the Judges of the Supreme 
Court, said Judge is not disqualified from presiding by reason of rela- 
tionship by affinity to said executor, upon the trial of said cause before 
the Supreme’Court. (R.) 

. The executor having renounced in writing as executor of the will to 
the Ordinary, which renunciation had been entered of record before 
qualification as executor and during the pendency of a caveat to the 
probate of said will, such renunciation was binding on the executor, and 
the Ordinary was the proper officer to determine whether he had any of 
the assets of the estate in his hands, not accounted for at the time of 
such renunciation. (R.) 

. The legal presumption is, that the Ordinary performed his duty in 
regard to the protection of the assets of the estate before accepting 
the renunciation of one of the executors nominated in the will. (R.) 


Relationship to disqualify Judge. Renunciation by exe- 
cutor. Before the Supreme Court of Georgia. January 
Term, 1872. 


When this case was called in the Supreme Court, counsel 
for plaintiffs in error objected to Justice McCay’s refusing to 
preside, on the ground that Thomas B. Moss, executor, one of 
the plaintiffs in error, had married the sister of his wife, and 
tendered to the Court the renunciation of said Moss of the 
trust conferred upon him by his appointment as executor, 
duly certified to by the Ordinary of Oglethorpe county. 
The Court, after taking the matter under consideration, ren- 
dered the following decision. 


Linton STEPHENS; PEopLES & Stewart; REED & 
Morton, for the objection. 


Rosert Toomss; J. D. MATTHEWS, contra. 
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’ Warner, Chief Justice. 


When it appeared that Moss, one of the executors of Deu- 
pree, married the sister of the wife of Judge McCay: Held, 
that the Judge was not related to Moss by affinity, so as to 
prevent him from presiding in the case, under the provisions 
of the 193d section of the Code. Held, also, that Moss hav- 
ing renounced as executor of the will, to the Ordinary, in 
writing, which renunciation had been entered on his records, 
before qualification as executor, and during the pendency of 
a caveat against the probate of the will, that such renuncia- 
tion was binding on the executor, and that the Ordinary was 
the proper officer to determine whether he had any of the 
assets of the estate in his hands not accounted for at the time 
of his renunciation, it being the legal presumption that the. 
Ordinary performed his duty in regard to that matter, for the 
protection of the estate, before accepting his renunciation as 
one of the nominated executors of the will. 


JAMES F. DeupREE ef al., executors, plaintiffs in error, vs. 
Lucy Y. DEUPREE ef al., caveators, defendants in error. 


(This case was argued at the July Term, 1871, and the decision withheld 
until January Term, 1872. Chief Justice Lochrane in the meantime 
resigned, and Justice Warner was appointed to fill the vacancy, and Jus- 
tice Montgomery was appointed to the vacancy created by the promotion 
of Chief Justice Warner. Justice McCay did not preside upon the first 
trial. The case was again argued before a full Bench, at the January 
Term, 1872.) 


1. The marriage of a testator or the birth of a child to him subsequent 
to the making of a will, in which no provision is made in contempla- 
tion of such an event, is, by presumption of law, a revocation of the 
will, and this presumption cannot be rebutted by any declarations of 
the testator, whether by parol or in writing, at the time of the mar- 
riage, or even by a settlement on the wife, and a renunciation by her 
of all interest in the estate of the husband, unless the declarations or 
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provisions be testamentary in their character, and be executed by the 
testator with the forms and solemnities required for making a will. 

2. A paper testamentary in its nature does not require for its due execu- 
tion, an attesting clause declaring it a will, and reciting its execution 
according to the terms of the statute, pointing out how wills shall be 
executed. If it be subscribed by the testator, in the presence of the 
Witnesses, and be attested and subscribed by them in his presence, it is 
sufficient. 

8. If a testamentary paper be proven by the witnesses to have been sub- 
scribed by the testator in their presence, and they further state that 
they signed as witnesses, immediately thereafter, but they are unable, 
from want of recollection, to state affirmatively whether the testator 
remained inthe room or not whilst they were subscribing, and seven 
or eight years have elapsed, there is a presumption of law, arising from 
the fact of attestation, that it was duly attested, and it was error in 
the Court to charge the jury that this presumption did not arise, unless 
the attestation clause recited the presence of the testator during the 
subscription of the witnesses. 

4. Where there is an erroneous charge given to the jury a new trial ought 
to be granted, unless the evidence is so decidedly in favor of the ver- 
dict, that the jury must have found the same verdict even if the law 
had been correctly charged. 

Witness cannot be compelled, in civil causes to attend Court out of the 
county of their residence. (R.) 

It is in the power of parties under the direction of the Court to present 
the original paper propounded as a will to witnesses residing out of 
the county of the trial, by interrogatories. (R.) 

The widow who was a party to a marriage contract with her deceased 
husband, which, together with another instrument, was subsequently 
propounded as his will, is a competent witness upon the trial of a caveat 
to the same, especially when she has barred herself from taking any- 
thing from his estate. (R.) 

The answer of a witness being full to the material import of an inter- 
rogatory is sufficient. (R.) Warner, Chief Justice, dissenting. 


Caveat to will. Revocation. Subseqent marriage. At- 
testation. Continuance. Before-Hon,. WILLIAM M. REEsg, 
an Attorney at Law, presiding by consent. Oglethorpe Su- 
perior Court. April Term, 1871. 


On June 27th, 1853, Lewis J. Deupree having then a wife 
and two children, executed a paper purporting to be his will. 
On September 8th, 1859, his wife having in the meantime 
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died, he executed a codicil to the same. On May 24th, 1864, 
he married Lucy Y. Peebles, and in contemplation of said 

marriage, he and the said Lucy Y., on the day of the mar- 
riage, and before the ceremony was solemnized, entered into 

marriage articles, which provide for the settlement of $10,000 
by the said Lewis J. Deupree, upon his intended wife, and 
for the securing to her sole and separate use her own prop- 

erty. These articles contained the following provisions: 

“And the said Lucy Y. Peebles, in consideration of the 

premises and of the settlement to be made as aforesaid, here- 
by renounces and forever relinquishes all claim of every sort 
which she may or might have by reason of said intended 

marriage, should it take place, upon any other part or por- 
tion of the property or estate of the said Lewis J., of every 
kind whatsoever (now belonging to him or that he may here-. 
after in anywise acquire) as heiress, distributee, by way of 
dower, or any other operation of law; also, all right to caveat 
or invalidate, upon any ground whatever, the existing will of 
the said Lewis J., and the codicils thereto, or any portion of 
either—it being understood between the parties to this agree- 
ment that said will and codicils shall remain in full force 
until they are altered, cancelled or destroyed by the said Lewis 
J., provided, however, that should any child or children be 
born of said contemplated marriage, and survive the said 
Lewis J., such child or children shall be entitled to take un- 
der said will as if they were expressly named, and receive 
legacies equal to the provision made therein for the children 
of the said Lewis J., now living, and subject to like uses and 
trusts, limitations and conditions.” These articles were signed 
by both parties, in the presence of three witnesses, and im- 
mediately after the execution of the same, the parties were 
married. Lewis J. Deupree died in April 1870, leaving his 
widow, the said Lucy Y., and his three daughters, Mary L. 
Hunnicutt, Francina Deupree and Lucy G. Deupree, his only 
heirs-at-law. Neither the will or the codicil contained any 
provision in contemplation of said marriage, nor was any 

Vou. xiv. 27. 
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alteration made in the same subsequent to the marriage. Un- 
der this state of facts, the heirs-at-law petitioned the Court 
of Ordinary of Oglethorpe county to declare the intestacy of 
said Lewis J. Deupree, and a portion of the executors of said 
Lewis J., subsequently propounded all the papers heretofore 
referred to as the last will and testament of said Lewis J., 
for probate. An appeal, by consent, was taken to the Su- 
perior Court, where the two cases were, by order of the Court 
and consent of the parties, consolidated and tried together. 
The probate of said purported will was caveated upon the 
following grounds: 

Ist. Because the said Lewis J. Deupree made no provisions 
in said will or codicil in contemplation of the marriage of the 
said Lewis J. with the said Lucy Y., and subsequently td 
said marriage made no alteration in either of them. 

2d. Because the ante-nuptial agreement between the said 
Lewis J. and the said Lucy Y. is in all of its parts a contract 
entered into between said parties in consideration of marriage. 

The two cases were submitted to the jury, and a verdict was 
rendered in favor of caveators against all of said papers as 
wills, finding that the said Lewis J. died intestate. When 
this case was called in the Superior Court, the propounders 
moved for a continuance and showed for cause that two of 
the subscribing witnesses to the paper propounded, bearing 
date May 24th, 1864, to-wit: John P. Atkinson and Cades- 
man Pope, who reside in the county of Meriwether in said 
State, had been served with subpoenas, were absent. They 
showed further, that the expense of attending Court had been 
tendered to said witnesses, and that the other subscribing 
witness, to-wit: William Park, resided in the State of Ala- 
bama. The Court overruled said showing, and propounders 
excepted. Propounders then excepted to the answer of Mrs. 
Dora Atkinson to the third cross-interrogatory as not suffi- 
ciently full. The question and answer are as follows: Q. 
“Answer if Mrs. Lucy Y. Deupree has not been to see you 
since the case has commenced, and had a talk with you and 
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John P. Atkinson, in order to refresh your recollections 
about these matters, and the order in which they occurred ? 
Could you now say that Mr, and Mrs. Deupree actually left 
the room within your knowledge before the paper was signed 
by the witnesses? Did not Miss. Lutie King and Mrs. Deu- 
pree come out of the door first? Was the door wide enough 
for three persons to come out of the room together, and did 
you not hear Mrs. Deupree say after she got in the passage, 
‘I suppose you have no further use for me about this mat- 
ter,’ or words to that effect?” A. “She has been to see us 
and I have heard her converse on the subject. I do not think 
she came to see me for that purpose; Mr. Deupree and Mrs. 
Peebles left the room before the witnesses did, but I do not 
‘know whether or not they left the room before the witnesses 
signed the instrument. They all came out about the same. 
time. The door was not wide enough for three to pass out 
atonce. I did not hear her make that remark.” The Court 
overruled the exception, and propounders excepted. The 
evidence in reference to whether the witnesses to the marriage 
articles, executed on May 24th, 1864, signed in the presence 
of Lewis J. Deupree, was conflicting. It was admitted that 
the estate of the testator amounted to some $300,000, and 
that the Athens real estate which had been conveyed shortly 
before his decease to his three daughters, was worth some 
$60,000. The Court charged the jury as follows: 


“GENTLEMEN OF THE JURY: The propounders, as plain- 
tiffs in this case, allege that the three papers before you, one 
dated in 1853, one in 1859, and one in 1864, constitute the 
will of Lewis J. Deupree. In relation to the execution of 
wills, (not nuncupative,) the Code declares that they must be 
signed by a testator of sound mind, freely and voluntarily, 
in the presence of at least three subscribing witnesses, and 
that these witnesses must sign in his presence. Unless all of 
these requisites are complied with there is no will. As to 
the paper bearing date in 1853, defendants concede the same 
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to have been properly executed. The same concession is 
made by them as to the codicil executed in 1859. They, the 
defendants, admit that these papers, executed in 1853 and 
1859, would constitute the will of L.J. Deupree but for a sub- 
sequent event—his marriage in 1864. Caveators say that Mr. 
LL. J. Deupree married in 1864, a fact admitted by propounders, 
and, under section 2441 of the Code, these papers, executed in 
1853 and 1859, are revoked, and not the will of L. J. Deupree. 
This section (2441) declares that, in all cases, the marriage of 
the testator or the birth of a child subsequent to the execu- 
tion of a will, in which no provision is made in contemplation 
of such an event, shall be a revocation of the will. Pro- 
pounders, while admitting the marriage of L. J. Deupree, in 
1864, and its legal results, reply to this ground of the cavea- 
tors, that in 1864, a few moments before his marriage, L. J. 
Deupree executed a paper, called generally a marriage settle- 
ment, which is in some of its clauses testamentary, and that 
these testamentary clauses do actually make a provision in 
contemplation of marriage and birth of a child, and that, asa 
whole, taking the three papers offered for probate, L. J. Deu- 
pree’s will made a provision in contemplation of marriage, 
and therefore his marriage in 1864 did not revoke his will. 
Upon an examination of this instrument, executed in 1864, 
I am satisfied that the parts thereof claimed by the propoun- 
ders as testamentary, are so, and do make a provision in con- 
templation of marriage. I am satisfied that this paper comes 
up to the requirements of section 2441 of the Code, so far as 
the nature of its provisions is concerned, and, if properly ex- 
ecuted, avoids the effect of marriage. And here I charge 
you that a writing not executed as our law requires in cases 
of wills, will not save the papers executed in 1853 and 1859 
from the effect of marriage. You will, then, understand me 
to charge you that this paper, dated in 1864, though it is tes- 
tamentary in its provisions, and though these provisions do 
contemplate the event of marriage, must be shown by proof 
to have been executed by L. J. Deupree, when he was of sound 
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mind, voluntarily, and that he signed it in the presence of at 
least three witnesses, and that they signed in his presence. 
There is no dispute on any of these questions, except as to the 
last—the subscribing of the three witnesses in L. J. Deupree’s 
presence. In 33 Georgia Reports, 293, it is declared by our 
Supreme Court, ‘that attesting and subscribing by witnesses 
in presence of the testator are essential to the validity of a 
will, and that these must be shown to have been done, else the 
will shall be held to be void and of no effect.’ It is also 
said by the Court, on page 293 of 33 Georgia Reports, in same 
case, ‘that it is not necessary for the testator to have actually 
seen the witnesses subscribe, but it was necessary that they 
should have subscribed in his presence, and that it must have 
been done before him, or in his view, so that if he would have 
looked from his actual position lhe might have seen the wit- 
nesses"subscribe.’ Should you be satisfied from the evidence 
that Mr. Deupree, from his actual position, when the witnesses 
subscribed the paper dated in 1864, might have seen them 
subscribe, then this paper is properly executed, and the three 
papers should be declared to be the last will of L. J. Deupree. 
But if he could not, from his actual position, have seen the 
witnesses subscribe it, then it is not properly executed, and 
your verdict should be against all of the papers. If the sub- 
scribing witnesses should not recollect where the testator was 
when they subscribed, and the attesting clause recites him 
present at that time, the presumption is that he was so present. 
If not, and the attesting witnesses appear in Court, and their 
testimony is that they do not recollect as to the presence of 
the testator, no such presumption arises. While Iam in some 
doubt as to these propositions, when the subscribing witnesses 
do not remember where the testator was when they sub- 
scribed, still I charge you that the law is as I have stated. 
Even, however, if the witnesses do not remember distinctly, 
if you are satisfied, by the testimony of other witnesses and 
from proof before you of circumstances, that the will was 
signed by the subscribing witnesses in L. J. Deupree’s pres- 
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ence, then the will should be established, as composed of the 
papers executed in 1853, 1859 and 1864.” 

The propounders excepted to, and assigned as error the fol- 
lowing rulings of the Court upon the trial : 

Ist. That the Court erred in overruling the motion to con- 
tinue, grounded upon the absence of the subscribing witnesses 
to the paper propounded, bearing date May 24th, 1864, as 
above stated, 

2d. That the Court erred in overruling the exceptions to 
the answer of Mrs. Dorah Atkinson, as above stated. 

3d. That the Court erred in holding Luey Y. Deupree, 
the widow of the alleged testator, and who was a party to 
the paper propounded, bearing date May 24th, 1864, and 
which had been put in evidence, a competent witness, over- 
ruling the objection made by counsel for propounders, when 
each set of her interrogatories was offered, and allowed both 
sets of interrogatories to be read in evidence, when it had 
been shown that the said Lewis J. Deupree, the other party, 
was dead, and in this the propounders say the Court erred. 

4th. Counsel for propounders profered the following writ 
ten request to the Court to charge: “That every revoca- 
tion of a will, whether express, implied or resulting, statu- 
tory, positive or absolute, was, under the Code of Georgia, 
a question of intention; and that if the jury were satisfied 
that, cotemporaneous with the marriage of the said Lewis J. 
with the said Lucy Y., he executed the paper propounded, 
bearing date May 24, 1864, with proper formality for a 
deed, that such evidence will silence the presumption that 
by his said marriage he intended to revoke his will.” 
Which said request the Court refused to charge, but charged 
“that the jary could in nowise consider said paper, unless 
they were satisfied under the evidence that it was executed 
with all the formality required by law for the execution of a 
will.” And counsel for propounders say that the Court 
erred, both in refusing said request, and also in giving said 
charge, immediately above set forth. 
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.5th. Counsel for propounders assign as error the following 
passages from the charge of the Court: “You will, then, 
understand me to charge you that this paper, dated in 1844, 
though it is testamentary in its provisions, and though 
these provisions do contemplate the event of marriage, must 
be shown by proof to have been executed by L. J. Deupree, 
when he was of sound mind, voluntarily, and that he signed 
in the presence of at least three witnesses, and that they 
signed in his presence.” But if he could not, from his 
actual position, have seen he witnesses subscribe it, then it is 
not properly executed, and your verdict should be against 
all of the papers ;” and say that the Court erred in giving 
the same. . 

6th. And counsel for propounders say that in the following 
charge: “If the subscribing witness should not recollect 
where the testator was when they subscribed, and the attest- 
ing clause recite him present at that time, the legal presump- 
tion is that he was present. If not, and the attesting wit- 
nesses appear in Court, and their testimony is that they do 
not recollect as to the presence of the testator at the time of 
attesting, no such presumption arises. While I am in some 
doubt as to these propositions, when the subscribing wit- 
nesses do not remember where the testator was when they 
subscribed, still I charge you that the law is as I have 
stated. Even, however, if the witnesses do not remember 
distinctly, if you are satisfied by the testrmony of other wit- 
nesses, and from proof before you of circumstances, that the 
will was signed by the subscribing witnesses in L. J. Deu- 
pree’s presence, then the will should be established as com- 
posed of the papers executed in 1853, 1859 and 1864,” the 
Court erred, and they assign the whole and each and every 
part as error. 


Linton StepHens; Peeptes & Stewart; Rem & 
Morton, for plaintiffs in error. 
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The propounders excepted, and assign seven errors, which 
will be severally set forth in the argument following: 

Ist. The witnesses to the paper of 1864, though subpe- 
naed, did not appear. Propounders moved for a continuance, 
which motion was refused. The witnesses resided out of the 
county ; still we say their presence should have been com- 
pelled. 

‘¢ By all the witnesses in existence and within the jurisdic- 
tion of the Court or by proof of their signatures, and that 
of the testator, the witnesses being dead: Cole, 2389. Code, 
3471, as to continuances requiring subpeena of witness resid- 
ing in county, and Code, 2394, 2397, authorizing examination 
of witnesses to wills by commission—contra: the first is but 
a general clause from which this particular case is excepted ; 
the other provides for testimony by commission on all other 
points than due execution, for Code, 2395, requires filing of 
the will; it must remain in the office—this is to preserve so 
important a paper. Code, 3784, requires subscribing witness 
called but in the therein excepted cases. Act of 1807, Cobb’s 
Digest, 314—the preamble to the Ist section states that there 
is no law that sufficiently enforces witnesses to wills to prove 
the same. See Act of 1838, allowing probate in county of 
witnesses: Cobb’s Digest, 285; Code, 2387. 

2d. The interrogatories of Mrs. Deupree, the widow, were 
received, propounders objecting, to prove that her deceased 
husband was not present when the witnesses signed. The 
cause of action on trial was whether the will propounded 
should be set up. To this issue Deupree, by his representa- 
tives, was a party, and Mrs. Deupree was also a party against 
him by actually caveating the will, and Deupree, an original 
party, was dead. Leaptrot vs. Robertson, 37 Georgia, 587 ; 
see specially, 589, ad finem. See, also, Moore vs. Harlan & 
Hollingsworth, 37 Georgia, 626. “The reason for exclud- 
ing a party whose opponent is dead is evidently because he 
cannot be confronted by the other party :” McGehee vs. Jones 
et al., 41 Georgia, 125. Mrs. Deupree carries her contem- 
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plated husband out of the room swearing he did not stay be- 
hind long enough to witness the signing—he was not there 
to confront her. She joined as caveatrix. 

3d. The Court charged in the sixth assignment: “If the 
subscribing witnesses should not recollect where the testator 
was when they subscribed, and the attesting clause recites 
them present at that time, the legal presumption is that they 
were so present. If not, and the attesting witnesses appear 
in Court, and their testimony is that they do not recollect as 
to the presence of the testator at the time of attesting, no 
such presumption arises.” The attestation clause was “signed, 
sealed and delivered in the presence of.” Suppose the charge 
to mean if the attestation clause does not recite the testator’s 
presence at their subscription, and they cannot remember, 
when testifying, if he was present, no presumption of his. 
presence arises—that was error. 1 Greenleaf’s Evidence, 
section 38, (a) as to presumption in favor of due execution of 
solemn instruments. Also, 1 Williams’ Executors, 83, as to 
clause omitting some essential particular, or clause omitted 
entirely. ‘The paper was testamentary—it was attested by 
the three witnesses necessary—all these, taken with the clause, 
raised a presumption of Deupree’s presence, which if not 
strong should have been given to benefit us as much as it 
legally could. 

The Judge charged further as set forth in this assignment: 
“Tf the witnesses do not remember distinctly, if you are sat- 
isfied by the testimony of other witnesses, and from proof 
before you of circumstances, that the will was signed by the 
subscribing witnesses in L. J. Deupree’s presence, then the 
will should be established as composed of the papers execu- 
ted in 1853, 1859 and 1864.” 

1. The subscribing witnesses do not remember distinctly, 
and he therefore directed their finding improperly against 
evidence that might warrant a verdict, though not distinct 
and precise, and against the legal presumption. 2. He also 
virtually told the jury that they could not set up the will on 
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the testimony of these witnesses. 3. He intimated an opin- 
ion on their evidence. Though it raised the presumption of 
Deupree’s presence at the attestation, still if they could not 
distinctly remember the fact which the law presumed, their 
evidence was insufficient. 4. In the seventh assignment the 
Judge in reply to verbal request of counsel that if Deupree 
was shown to have been present when witness began to sign, 
the legal presumption was that he continued present until the 
signing was finished, said such was, in his view, a presump- 
tion of fact. A presumption of fact is a mere argument, but 
the other must prevail if not rebutted. If Deupree was 
proven present when the signing of his own paper begun, the 
law will presume him staying the few seconds longer of the 
signing, and the Judge should not have said, even impliedly, 
that the jury could disregard this presumption: See Green- 
leaf’s Ev. sec., 44. 5. The fourth assignment recites the 
refusal of the following request: ‘‘ That every revocation of 
a will, whether express implied, or resulting, statutory, posi- 
tive, or absolute, was, under the Code of Georgia, a question 
of intention, and that if the jury were satisfied that contem- 
poraneously with the marriage of the said Lewis J. with the 
said Lucy Y., he executed the paper propounded bearing date 
May, 24th, 1864, with the proper formality for a deed, such 
evidence will silence the presumption that by the said mar- 
riage he intended to revoke his will.” The Court charged 
instead, that such paper could not be considered by them un- 
less it had been executed as a will. 1. Code 2434-42 makes 
but twosorts of revocation, express and resulting. One instance 
of implied revovation is the execution of a subsequent will 
inconsistent : Code, 2435. This implied revocation extends 
only so far as the inconsistency exists: Code, 2439. The 
doctrine is also applicable to conflict of clauses: Code, 2440. 
2. The revocation in question is certainly resulting. It is 
classed by the legal authors as an implied revocation : See 
Williams & Jarman. That it comes here by a statute instead 
of a long-accepted formula, does not change the nature. Last- 
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ly, all the instances of revocation given in the above cited 
sections are put on the same footing in the last: Code, 2442: 
and a destroyed will was never revived by a codicil : Red- 
field, 365; Williams, 94. 3. This being a resulting revoca- 
tion, it is within the words of section 2438: “In all cases of 
revocation, the intention to revoke is necessary to make it 
effectual ;” and the two clauses should be read together, thus ; 
“Tn all cases the marriage of the testator, with the intention 
to revoke, (animo revocandi) subsequent to the making of a will 
in which no provision is made in contemplation of such an 
event, shall be a revocation of the will,” just as we must rec- 
oncile section 2438 with other clauses ajiparently as positive. 
4. The Act of 1834, as apparent from its title and its body, 
only worked an intestacy in case of death, without alteration ; 
the Code makes the marriage a revocation. 5. There is no. 
such difficulty as has been imagined on the subject of inten- 
tion; the intention concurring with the act, characterizes it ; 
the aet cannot be altered in nature by a subsequent change 
of intention. The doctrine seems to be this: subsequent 
marriage being shown, revocation is presumed prima facie, 
just as the same will be presumed when obliteration is shown ; 
but the presumption is disputable in each case and can be re- 
butted. 6. Remember the conflict in England; read 1 Wil- 
liams’ Executors, 158-9; also, 4 Kent, 523-4, wherein he 
takes the strong ground of Lord Mansfield for intention in- 
stead of condition. 7. American authorities: Brush vs. Wil- 
kins, 4 Johns. Ch., 506; Yerby vs. Yerby, 3 Call, 334; 
Wheeler vs. Wheeler, 2 Rhode Island, 364. 

6. The charge complained of in the fifth assignment ex- 
pressly excluded from the consideration of the jury, saving 
the question of its execution as a will, the paper of 1864, 
though that paper was shown to have been executed as a deed. 
The same was virtually done by the Court as recited in the 
fourth assignment. This cotemporaneous settlement really 
altered the will. The object of the Act of 1834 wasto modify: 
Brush vs. Wilkins, which had ruled that birth and marriage 
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must concur to revoke and make either event a revocation, 
This was the great object. This Act, if not superseded, is still 
of fhrce. (The heirs took the remedy given by it.) Prima facie, 
the Code merely intends to repeat it substantially, save that the 
Code makes marriage a revocation. (See Mr. Justice Cowen, 
quoted by Kent, first volume, side, 468, note (d)—read all.) 
Suppose Deupree lad made a new will, bequeathing his wife 
$500 ; this would be an admitted alteration; but, when he 
passed to her $10,000 in presenti, irrevocably, taking it for- 
ever out of the residuum, there is a quibble, and he has not 
altered his will. See Redfield, 294-5, and the comment 
on Kenebel vs. Scrafton, 2 East. 530, in the note citing Earl 
Ilchester, 7 Vesey, 348. In this case, a devise of land, the 
Chancellor says: “That from the rule originally adopted and 
now settled, whether to be considered a rule of law or a pre- 
sumption, whether going upon the intention or an implied 
condition,” ete., no revocation. (See third marginal note of 


reporter.) The Chief Justice and Master of Rolls agreed. 
Read the opinion of the Chancellor. The rule, whether it be 
one of intention or of absolute law, was never held to be ap- 
plicable in any case where the revocation could not confer 
any benefit on the after-married wife or after-born children : 
1 Jarman, 110; Sheath vs. York, 1 Vesey & Beames, 390 ; 
Brush vs. Wilkins. 


R. Toomps, for the defendants, First Assignment: That 
the Court erred in overruling the motion to continue the case, 
founded on the absence of the subscribing witnesses. This 
ruling was not error. The witnesses did not live in the 
county where the issue was tried, but were admitted to be 
residents of other counties, and one of them resided out of 
the State. Those living out of the county could not be com- 
pelled to attend in person: Code, section 3788. Applica- 
tions for continuance must show that the witness lives in the 
county: Code, section 3471. Interrogatories are allowed on 
probate of wills: Code, sections 2394, 3821-3. And the in- 
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terrogatories of the absent witnesses were in Court and read 
by propounders: Code, section 3480. 

‘Second Assignment. That the Court erred in not sustain- 
ing the objections to the answer of Mrs, Atkinson to third 
cross-interrogatory. Reply—no error. Answer full and suf- 
ficient. See bill of exceptions, pages 23 and 26, and Mott vs. 
Hall, Maer & Company, 41 Georgia, 117; 8th Georgia, 626, 
and objection immaterial if good. 

Third Assignment. That the Court erred in overruling 
objection to the testimony of Lucy Y. Deupree, because she 
was a party to the marriage articles, dated 24th May, 1864, 
and which was one of the papers offered for probate, in part, 
as a will, it having been shown that Lewis J. Deupree, the 
other party to said articles was dead. 

We submit that Lucy Y. Deupree was a good witness un- _ 
der the Act of 1866: Code, section 3798, in this issue of 
Devisavit vel non: Ast. Because she is not within the excep- 
tion. 2d. The contract is not sued on. 3d. She is not called 
on to testify in her own favor. Her interest in the contract, 
(if any,) was not in issue: See 36 Georgia, 520; 37th, 624; 
38th, 108. No objection having been made as to costs, she 
was a good witness at common law: Worrell vs. Jones. 1 
Greenleaf, sections 337, 338, and note to 337, section 254—1, 
Greenleaf, 342, when judgment cannot issue against ‘a party. 

Fourth Assignment. ‘This assignment rests on the single 
ground that the marriage articles entered into before the last 
marriage, on the 24th May, 1864, executed with the formali- 
ties of a deed only, and not “with all the formalities required 
for a will,” etc., but “the presumption that by his said marriage 
L, J. Deupree intended to revoke his will.”” We will reply: 
Ist. That by the provisions of the Act of 1834, under which 
defendants in error filed their petition praying judgment of 
intestacy as to the estate of said Lewis J., if this will of 1853- 
"59 was not revoked after the marriage of the parties, 24th of 
May, 1864, it is void, and an intestacy must be declared un- 
der the said Act of 19th December, 1834: See Cobb’s Digest, 
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367. This statute enacts that, “in all cases when a per- 
son, after having made a will, shall marry, (like provision for 
children omitted,) and no provision shall be made for the 
wife after marriage, in said will, and shall depart this life with- 
out revoking said will or altering it subsequent to said mar- 
riage, the proper Ordinary shall pass an order declaring such 
person died intestate.” Here is marriage after the will of 
1853-59. Here is ‘‘no provision” in said will for the wife. 
Here is no alteration in said will subsequent to said marriage, 
and plaintiffs in error say, “no revocation.” What follows ? 
This law says, intestaey—Statute of Distribution. In this 
view, rebutting intention to revoke does not help plaintiffs 
in error. 2d. We reply: That this will of 1853-59 is also 
void under section 2441 of the Code, because it declares that 
“in all cases the marriage of the testator, (or the birth of a 
child to him,) subsequent to the making of a will in which no 
provision is made in contemplation of such an event, shall be 
a revocation of the will. Under this statute we have will, sub- 
sequent marriage of testator, no provision in said will in con- 
templation of such event, therefure revocation—revocation by 
command of the law—and this and the next following section 
of the Code, 2442, in perfect harmony therewith, and there- 
fore to be considered to contain the last expression of the 
legislative will on this branch of the law of wills. 

To the plain requirements of these two statutes the plain- 
tiffs in error oppose: Ist. The marriage articles, executed 
24th May, 1864, purporting to make provision for the wife 
and after-born children, if any; and, 2d, section 2438 of the 
Code. To the first we reply, that both the statutes, (Act of 
1834 and section 2441 of the Code,) require the provision for 
the wife and child to be made in the will, and not outside of 


_it, or in any other manner whatever, and that there is no dis- 


pensing power lodged in the hands of testators by section 
2438 of the Code, or elsewhere, to amend the plain provisions 
of these two Acts. 

This Court has given a clear and accurate exposition of 
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this provision in the Act of 1834, in Holliman eé al., vs. 
Copeland and wife, 10 Georgia, 79, and the point now under 
consideration being identically the same in both statutes, the 
decision equally applies to section 2441 Code, also to 2 Green- 
leaf’s Evidence, section 684 and note; Bibb vs. Thomas; 2 
H. Black, 1043; 1 Jarman on Wills, 106, 107, 108, 109, 
110, 111, 112; 13 Williams’ Executors, 165, 163: See 1 
Williams’ Executors, on point of time of intention, 162. For 
review of the whole doctrine in England, see Marston vs. 
Doe, ex dem., Fox, 8; Adolphus & Ellis, 14 (35 Common 
Law, 343.) If the statutes of 1834 and section 2441 of 
our Code needed further interpretation on these points than 
their own explicit language and decision of our own Su- 
preme Court, it can be abundantly furnished by referring to 
that cardinal rule of construction, the old law, the mischief 


and the remedy. The principle that marriage and the birth of ~ 


a child after the execution of a will, under any circumstan- 
ces, revoked it, was not provided for by the Statute of Frauds 
but were borrowed from the civil law, and became one of the 
most confused and perplexing branch of English jurispru- 
dence, at least until the great case of Marston vs. Doe, ex 
dem., Fox. What cases came within the rule, whether the 
rule was one of presumed intention to revoke by the testator, 
subject to be rebutted by extrinsic evidence of a contrary in- 
tention, or a rule of law which operated without regard to 
the intentions of the testator, whether, if it was a question of 
intention, that intention could be gathered only from intrin- 
sic evidence, or if extrinsic, the intention at the time of mak- 
ing the will, or some subsequent intention, was the test of the 
application of therule; whether marriage alone, or marriage 
and the birth of a child, was necessary to bring the case 
within the rule, whether the rule applied in the event of 
the death of the child before the testator, or in the event that 
the issue had other provision, by descent, by marriage settle- 
ment or otherwise; whether or not the rule would operate 
if its application did not benefit the after-born child and in- 
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jure children by a former marriage; whether it applied to 
a single man with children by a former marriage. These, 
with various other vexed questions, besides the conflicts of 
the decisions between the Common Law and Ecclesiastical 
Courts, called loudly for legislative intervention. The Act 
of 1834, and the section, 2441, of our Code were the responses 
to that call. Nearly all, and perhaps all, the States of the 
Union, where the common law prevailed, as well as the Par- 
liament of Great Britain, felt the same necessity for legisla- 
ting on the subject, and have done so. Our Acts made it the 
marriage or the birth of issue, without provision in the will for 
the event, ipso facto, an annulment of the will. The plain- 
tiffs in error invite you, by forced construction, to shut your 
eyes to the plain language and obvious purposes of these Acts, 
and again to plunge into and lose ourselves in the endless 
mazes from which we have happily escaped. 

But it is insisted by plaintiffs in error that the 2441st sec- 
tion of the Code repeals, changes, or alters the Act of 1834. 
Suppose this be true; we stand upon the 2441st section of the 
Code, and have the same great facts: Will, subsequent mar- 
riage, no provision for it in the will, revocation. 

This proves the Acts not inconsistent. To escape the Act of 
1834 there must be revocation, or alteration ; to escape the 
Code, there must be no revocation. Each seems to provide 
for a different state of facts, and, therefore, no conflict and no 
repeal. These conclusions are so clear that plaintiff admits, 
by his defense, that he must look elsewhere to escape their 
consequences; and, therefore, he says, for further plea and 
answer, that section 2438 of the Code modifies and controls 
the intepretation, both of the Act of 1834 and of section 2441 
of the Code. This section, 2438, is not put forward as a 
modest equal of other laws, in pari materia, to be construed 
together in order to arrive at the meaning of the Legislature; 
but as an Aaron’s rod, to swallow up all other rods. The 
intention of the Legislature, when ascertained by fixed rules 
of construction, is the life of the statute; the rule by which 
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the citizen shall govern his conduct; it is the law to which 
he must conform, and which he must obey. The intention 
of testators, in all cases, is the polar-star in the construction 
of wills—which shall govern, when not inconsistent with a 
rule of law. The intention of contracting parties, in all 
cases of contracts, likewise, shall be the law of contracts, un- 
less it conflicts with a rule of law; “and in all cases of revo- 
cation, the intention to revoke is necessary to make it effect- 
ual. This clause, like all the rest, has no other limitation 
but a rule of Jaw, and the section is its own expositor ; for 
the next and only remaining clause in the section gives the 
exposition, to-wit: “An express claim of revocation will not 
operate upon a testamentary paper when it is manifest that 
such was not the intention.” See section 2434 to section 
2438 for further illustrations of the principle. All these - 
affirm nothing but the rule of the common law. Sir H. 
Jenner Faust, in Marston vs. Fox, says, at common law, 
“intention is the principle of factuwm and of revocation. It 
is the principle of revocation, whether it be direct by act or 
implied by circumstances, the animus testandi or revocandi is 
the governing principle.” Quoted in Williams on Execu- 
tors, page 158, and note. Revocation by act of the party is 
an act of the mind demonstrated by some outward and visi- 
ble sign, etc.: 1 Greenleaf, 573. The grand and only sensi- 
ble rule is, that a testator’s intentions designate and fix the 
character of his own act; while the intention of the Legis- 
lature as to this Act, when thus ascertained, is the law: equally 
the law in the making, the expounding, the execution and 
revocation of wills. Intention governs contracts. Code, 2713, 
2679, 2689 and wills 2360. 

But if the interpretation claimed by plaintiffs in error is 
to govern, at what time shall this intention be manifested? 
We say at the execution of the will, and not after: 10 Geor- 
gia, 79; Marston vs. Doe, ex dem., Fox; Israel vs. Rodan, 2 
Moore’s Privy Counsel; 2 Greenleaf, 684 and note. Also, if 
plaintiffs in error’s interpretation is to govern, by what evi- 

Vor. xiv. 28, 





434 SUPREME COURT OF GEORGIA. 


Deupree et al. vs. Deupree et al. 





dence shall the intention be proved? We say none but evi- 
dence which will amount to republication: Marston vs. Fox, 
supra, Israel vs. Rodan, supra; 2 Greenleaf, 684 and note; 
1 Jarman on Wills, 109. 

This brings us to the fifth and sixth assignments, which, 
being substantially the same, will be argued together. They 
stand solely, in the charge of the Court, on section 2442 of 
the Code upon the subject of republication. Assuming, for 
the purposes of this argument, that a republication, under 
this section, would be a full reply to the Act of 1834 and 
section 2441, we say that the marriage articles, whether deed 
or will, “were not executed with all the formalities required 
for a will,” and, therefore, cannot operate, either as a will or 
as a republication of a will; because, we affirm that the law 
requires a will to be signed by the witnesses in the presence 
of the testator: Statute of Frauds, Cobb’s Digest, 1137 ; Code, 
sections 2379, 2442; Robertson & Wood vs. King, 6 Geor- 


gia, 539; Brooks vs. Duffie, 23 Georgia, 441; Reed vs. Rob- 
ertson, 26 Georgia, 294; Lamb vs, Girtman, 33 Georgia, 
293. The charge complained of in the sixth assignment was 
good law, but too good for plaintiff’s case. 


J. D. MATHEWS, for defendants. In the bill of exceptions 
filed by the executors, there are seven assignments of error: 

The first Assignment: Court erred in overruling motion to 
continue on the ground that two witnesses to the marriage 
contract, subpeenaed and living in Meriwether county, were 
absent. Reply: No error here. As to law of continuance, 
see Code, section 3471; as to law for taking testimony of 
witnesses residing out of county, see sections 2394 and 3821. 
Besides, these absent witnesses were fully examined on direct 
and cross-interrogatories, and their testimony was read on the 
trial. Again, said contract not being testamentary in any 
part, was matter irrelevant to the issue: See, also, Code, sec- 
tion 3788. 

Second Assignment: Court erred in admitting the answer 
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of Mrs. Dorah Atkinson to third cross-interrogatory, objected 
to because not full. This is simply a mistake; interrogatory 
is fully answered. 

Third Assignment: Court erred in holding Mrs. Lucy Y. 
Deupree a competent witness in the issue on the execution of 
the paper propounded, bearing date May 24th, 1864, she be- 
ing a party to the same, and Lewis J. Deupree, the other 
party thereto being dead. Reply: Said paper was pleaded 
by the executors both as a contract and as a testamentary 
paper; Mrs. Deupree was examined as a witness to disprove 
its proper execution as a testamentary paper only. She was 
no party to said paper considered as testamentary; L. J. 
Deupree, the testator, was the only party thereto when so 
considered. Mrs. Deupree proved the proper execution of 
said paper considered as a contract. She was therefore a com-— 
petent witness under Code, section 3798. Besides, said paper 
considered as a contract, was irrelevant: 1 Greenleaf, 338 ; 
Castello vs. Castello, 41 Georgia; 40 Georgia, 150, 490. 

Fourth Assignment. Court erred in refusing to charge as 
requested, that every revocation of a will under the Code of 
Georgia is a question of intention; and if the jury believed, 
the marriage contract was properly executed, as a deed, then 
such contract rebutted the presumption that L. J. Deupree, 
the testator, intended by his marriage with the said Lucy Y. 
to revoke his will; and in charging that the jury could not 
consider said paper unless executed with the formalities of a 
will. Reply: Court was right. Section 2438 of the Code, 
which says, ‘intention to revoke is necessary to make it effec- 
tual,” does not qualify section 2441, which puts the revoca- 
tion there provided for on events or circumstances, as specified, 
and not on the intention of the testator to revoke, and make 
the revocation independent of the act or intention of the tes- 
tator. These two sections being placed in the same “Article,” 
and under the same head of “ Revocation,” does not make the 
former qualify the latter; the “classifications of the Code are 
not law, nor are they at all accurate:” 39 Georgia, 406-7. 
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There was no such qualification of the Act of 1834: Cobb’s 
Digest, 347; 10 Georgia, 81-2. What the Code calls ex- 
press, resulting and implied revocations were all express 
revocations under Statute of Frauds, as distinguished from 
implied at common law: Greenleaf, 2d volume, paragraphs 
680, 684. That Act is not changed in this particular by sec- 
tion 2441. Rule for construing Code: It does not change 
the law “except where it plainly does so :” 38 Georgia, 509. 
The common law, as adopted from the Civil Code, put this 
class of revocations on implied intention to revoke, where it 
stood, with some doubts expressed as to the true principle of 
this class of cases, till the case of Marston vs. Doe ex dem., 
Fox, 35 Common Law Reports, 303, which held that the 
true principle of revocation was not implied intention to re- 
voke, as formerly held, but tacit condition annexed to the 
right to make a will. See, also, Israel vs. Rodan, 2 Moore, 
P.C. C., 51, and 1 Jarman on Wills, top page, 109, and 
note; Williams on Executors, Ist volume, top pages 164-5, 
168, 172-3-4. See “Revocation” Library Edition. The 
new Statute of Wills of 1838 forever settled the controversy in 
England, by putting this class of revocations on the event of 
marriage alone subsequent to the date of the will, independent 
of the intention of the testator. Williams on Executors, Ist 
volume, top pages 174-5; Jarman on Wills, Ist volume, 
113-4, The Act of 1834 and section 2441 of the Code, set- 
tled the controversy in Georgia by putting the revocation on 
the event of after marriage or birth unprovided for in the 
will, without regard to the intention or act of the testator. 
Both the provision and the mode of its conveyance are de- 
clared ; both are the objects of the statute, and both are fixed 
by it. The provision must be in the will, not out of it. Thus 
the great source of controversy arising under the common law 
from implied intention, or from the amount, character or mode 
of the provision, is cut off by our statute. The language of 
said Act is, if “ no provision shall be made in said will,” ete.; 
and the language of said section is, “a will in which no pro- 
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vision is made,” ete. There is no ambiguity in these words, 
which are of common use, nor in the Act or section construed 
with reference to these words taken in their plain, obvious, 
ordinary signification, and they must be so taken and enforced | 
Code, section 4; 1 Kent’s Commentary, 461-2; 1 Kelly, 171° 
3 Kelly, 152-3-4-5-6 ; 10 Georgia, 70; 10 Georgia, 81-2; 
41 Georgia, 58; 17 Georgia, 458 ; 18 Georgia, 131; Sturges 
vs. Crowninshield, 4 Wheaton, 202; 4 McL., 465; 5 McL., 
178 ; Devereaux Circuit Court Reports, 158; Brightly’s Fed- 
eral Digest, page 816, number 63. See review of American 
Statutes and authorities in note to Williams on Executors, 
Ist volume, top pages 170-1-2—title, “ Revocation,”—Li- 
brary Edition. South Carolina, Louisiana, Connecticut and 
most of the other American States have enacted laws putting 
this class of revocations on event, independently of the act or. 
intention of the testator; the Statutes of Connecticut and 
Pensylvania, and some other States, require the provision in 
contemplation of marriage to be in the will as our statute re- 
quires ; that of New York requires it to be by will or settle- 
ment. See specially, Statutes of South Carolina, volume 5— 
1786 to 1814—page 107, section 10 ; Revised Code of North 
Carolina, page 611, section 23 ; Revised Statutes of Connecti- 
cut, 1849, pages 346-7, section 6; Revised Statutes of In- 
diana, volume 2, 1852, page 311, section 3; West Virginia 
Code, 1868, page 480, section 6; Revised Statutes of Maine, 
1857, page 453, section 8; Revised Statutes of Rhode Island, 
page 358, section 10. 

Fifth Assignment: Court erred in charging the jury that 
though the marriage contract was testamentary in some of its 
provisions, and contemplated the event of marriage, yet that 
it could not prevent the revocation unless executed with the 
formalities of a will, and that testator must have been able 
to see, from his actual position, the subscribing witnesses 
sign the same. As to witnesses signing in presence of testa- 
tor, see 6 Georgia, 539; 26 Georgia, 625; 33 Georgia, 293. 
This charge was given with reference to the marriage con- 
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tract as it was pleaded by the exeeutors, as herein before 
stated. See reply to fourth assignment of error. 

Sixth Assignment. Court erred in charging the jury that, 
if the attesting clause to a will recites the presence of the 
testator when the sudscribing witnesses signed the same, the 
legal presumption is that he was so present, though they 
should not be able to remember the fact when called as wit- 
nesses to prove the execution; but if the attesting clause does 
not so recite, no such presumption arises. 

Reply: As the attesting clause in this case contains no 
such recital, the first part of the charge was irrelevant and 
harmless, though it erred in principle in favor of the execu- 
tors. The latter part of the charge was correct in fact. The 
true rule of law is this: where the witnesses to a will, 
whether there be an attesting clause or not, when called cannot 
remember the facts of the execution, their signatures may be 
proved, as where they are dead, or abroad, and the whole 
question as to the proper execution submitted to the jury, as 
questions of fact, under all the circumstances of the case. 
This was done in this case: Phillips on Evidence, 3d vol- 
ume, 450-1; 19 Johns, 386. 

1. The verdict was according to the law and the evidence 
in the case, and must stand, even though the Court may have 
erred, 

2. Court erred against caveators in holding that the mar- 
riage contract was testamentary in some of its provisions} 
whereas, it is not ambulatory in any part, asa will is during the 
life of testator, but is binding and irrevocable in all its parts, 
which make a provision in contemplation of marriage; and 
made, also, on a valuable consideration. There is no stipu- 
lation in it binding on Lewis J. Deupree which he could 
have changed or disregarded; and there is nothing in said 
instrument which makes a provision in contemplation of mar- 
riage or birth, but his own binding stipulations: Code, sec- 
tion 2434. “In order to make a paper testamentary, no 
power, right, interest or estate must pass from the donor to 
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the donee during life time of donor :” Cone’s opinion, 3 Kelly 
(72. 

3. If the marriage contract was executed as a will it could 
not be a republication of the will, for the will was not re- 
voked when the contract was made. There is no such thing 
as the republication of an unrevoked will: Code, section 
2442; Williams on Executors, lst volume, top of page, 278, 
title, republication. 


McCay, Judge. 


Whether the English rule, making the marriage of a tes- 
tator and the birth of a child to him, a revocation of a pre- 
vious will, under certain circumstances, was based upon a 
presumed intention of revocation, or whether it was based 
upon an implied condition attached to the will itself, is not, 
in the view I take of the great question in this case, material 
to be discussed. In either view of it, that rule was founded 
in the desire of the Courts that the wife and child should be 
provided for, and, in all the cases, the fact of provision or no 
provision in some way of a substantial character, was the 
pivot on which the result turned. In my judgment, the 
question under our Code turns upon entirely a different idea, 
and the reasonings and analogies of the English Judges are 
entirely inapplicable to it. Our Code, section 2441, is as 
follows: “In all cases, the marriage of a testator or the birth 
of a child to him, subsequent to the making of a will, in 
which no provision is made in contemplation of such an 
event, shall be a revocation of the will.” 

The revocation is, by these words, made to turn, not upon 
any provision made for the wife or child, but upon whether 
the testator, by his will, has made a provision for such an 
event. If, by his will he has done so, the will is not revoked ; 
if he has not, it is revoked. It is immaterial whether this 
provision for the event is a provision for the benefit of the 
wife or child or not ; it is enough if it is for the event. If the 
provisions of the will meet the requirements of the statute, it 
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is not revoked; if they do not, it is revoked. Whether the 
wife or child is provided for in some other way has nothing 
to do with it; the law, by its express, positive, terms, makes 
it turn upon the provisions of the will. 

The only questions to be asked are: Ist, Was the marriage 
or birth subsequent to the making of the will? 2d, Does 
the will make a provision for the event ?. If the first ques- 
tion must be answered in the affirmative and the second in 
the negative, the will must stand revoked, unless the Court 
has power to say and does say that it will alter or modify 
the law to meet a case that it may think a hard one. 

It is pretty evident that Mr. Deupree did not intend to 
revoke his will by his marriage; but the difficulty is, (sup- 

‘posing this paper of 1853 to be his ast will,) he has not ex- 
pressed that want of intent in the legal way, to-wit: he has 
not, by his will, made a provision in contemplation of the 
event. The law has fixed that way and that way only, as the 
means by which such a want of intent shall be manifested ; 
and the Courts have no more power to say he may do this in 
any other way than they have to say he may show his intent 
to make a will in some other way than in the way prescribed. 
Exactly such a fact, and exactly such a will as this section 
of the Code provides for here, exist. It is, in my judgment, 
therefore, revoked. But, if Mr. Deupree, in 1864, made an 
addition to his will, confirming it and making a provision 
for the event of his marriage, then, as this will consists of 
both these papers, his will is not revoked by his marriage. 

I agree with the Court below that the paper executed in 
1864 is testamentary in some of its provisions. It under- 
takes to provide for the disposition of certain of his property 
at his death, and it in express terms reaffirms his will made 
in 1853, by declaring that any children to be born to him 
shall take under said will, ete. And if that paper was exe- 
cuted as a will, then [ am clear his wiJl, his whole will—the 
paper of 1853, and the paper of 1864—was not revoked by 
his marriage. Not because the wife is provided for, but be- 
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cause Mr. Deupree has, in the legal way, declared his inten- 
tion not to revoke his will, to-wit: by making provision én it in 
contemplation of the event of his marriage. The legal execu- 
tion of this paper was a question of fact for the jury, under the 
law. Under the evidence it was, without doubt, signed and 
witnessed by three witnesses, who subscribed their names there- 
to as witnesses. The only serious question on the trial, on this 
branch of the subject, was whether the witnesses signed the 
paper in the presence of Mr. Deupree. It was contended on 
the trial, by one side, that Mr. Deupree was present, and by 
the other that he was not; on this point there was a great deal 
of evidence. 

It is contended that the Judge, in his charge to the jury, 
gave them an erroneous instruction in a matter material to’ 
the determination of this point. It was said that, as the 
witnesses all testified to the signature of the testator, and to. 
their own signatures, and were unable, in consequence of the 
lapse of time, to state affirmatively that he was present when 
they signed, or that he was not present, there was a presump- 
tion of law, from the fact of attestation, that the paper was 
duly attested. That is, that it was attested as the law re- 
quires such papers to be attested. The Court charged the 
jury that such was the law, provided the attestation clause 
stated or recited the presence of the testator during the sign- 
ing by the witnesses; but if the attestation clause did not so 
recite, no such presumption arises, even though the witnesses 
fail to remember affirmatively the fact of the presence or the 
absence of the testator. My brother Montgomery and my- 
self think the Judge erred in this charge. 

The attestation clause is not a necessary part of the will. 
A will is good, if properly proven, without any such clause: 
Redfield on Wills, 1st volume, 238 ; Williams on Executors, 
83. Our Code declares that there is no particular form pre- 
scribed for a will: Section 2360. It must be signed and 
witnessed as the law requires, and that is all. There is no 
requirement that there shall be any attestation clause—much 








SUPREME COURT OF GEORGIA. 





Deupree et al. vs. Deupree et al. 








less that that clause shall state and certify to all the necessary 
requirements : Code, section 2380. Whether a paper is a 
will or not depends on its contents, and not on what it is 
called, or considered to be, by either the witnesses or the 
There is no question as to 
the general rule, that, on the death of the witnesses, or on 
the failure of their memory, the proof of the fact of execu- 
tion begets a presumption that all the details of the fact 
were such as the law requires: 1 Greenleaf’s Ev., section 38 
And the positions 
laid down by these authors are well supported by the author- 
ities: Croft vs. Parkhurst, 2 Strange’s Reports, 1109; Heard 
vs. Joiner, 2 Comyn, 531; Clark vs. Donnorant, 10 Leigh, 
22; Fatheree and wife vs. Lawrence, 33 Mississippi, 622. 
These cases establish, also, that this presumption does not 


maker of it: Code, section 2360. 


(a); 1 Redfield on Wills, 237, 238, 239. 


depend on the recitals in the attestation clause. 


The case in 


Mississippi was a case of a will, and the paper had no attesta- 
and the Virginia case 
was, as is the case at bar, a paper claiming to be a will, with 
an attesting clause, like this: “Signed, sealed and delivered.” 
It is clear to me, therefore, that it was error in the Court to 
say this presumption did not arise, unless the attesting clause 
In 2 Redfield on Wills, 
35, it is said and even where there is no attestation clause, or 
it is defective, there still remains the presumption that all 
which appears upon the paper occurred in the order stated, 
and as the law requires it shall be done, * * * according to 
the maxim, omnia praesumuntur site et solemniter esse acta 


tion clause, except the word “ test ;’ 


stated the presence of the testator. 


donee probatur in contrarium. 


There are some cases of wills executed under powers, pre- 
scribing certain forms, when it has been held that the proof 
must show that the forms have been complied with; and 
even though the witnesses be dead, or cannot remember, the 
presumption of compliance does not arise, unless the will 
itself or the attestation clause so states: 1 Redfield, 238, 239, 





But I have not found a case of a will, made under the stat- 
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ute, where it has been held that the presumption arising 
from the fact of attestation is made to depend on the recitals 
in the will, or the attestation clause. Some of the cases say 
the presumption is stronger, if the fact be stated, but it 
exists even if there be no attestation clause, or if it be im- 
perfect. See, also, Dean vs. Dean, 27 Vt. ; Elhat vs. Elhat, 
10 Allen ; Lawrence vs. Norton, 45 Barbour. 

As a matter of course, the presumption is stronger or 
weaker, according to any material facts connected with the 
case, and, if it was recited, this would strengthen it. But it 
is a wise rule of law that such a presumption should exist. 
How many wills do not come up for probate, until many 
years after the execution of them! Sometimes, the wit- 
nesses can only recognize their own hand-writing; some- 
times they only remember the fact that the testator signed, 
and perhaps only that they signed. Who was present 
and all the other details, have passed from memory. To 
say that under such circumstances the will is not to be pro- 
bated, would be a death blow to wills. 

It is said, however, that the witnesses in the case at bar do 
not fail to remember, and that even if they do, there is such 
an abundance of evidence that the testator was not present as 
to have required the verdict against the propounders, had the 
law been given rightly. As this case is to be tried over 
again, and it is not fair to either party for this Court to dis- 
cuss the weight of the evidence, I will only say, that for 
my part, I think there is evidence to justify a verdict either 
way, and that, in my judgment, the witnesses to the will 
do fail to remember what was the real truth of the case. 
The inference drawn by two of the witnesses from certain 
facts which they do remember, is not evidence. It is only 
opinion. It is not rememberance, but inference, which it 
was for the jury to infer or not, from the facts stated. The 
recollection of a witness, though it may be indistinct, is evi- 
dence for what it is worth, but his opinion, entertained now 
as an inference from certain facts which he does remember, is 
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not evidence. The presence or absence of the testator is a 
matter of fact, and is not to be proven by opinions, even 
though the facts be stated. I do not think either of the wit- 
nesses to the will does state as a fact that the testator was not 
present at the time they signed. One of the witnesses says 
he was present when he took the pen to sign, but all the rest 
is merely want of any recollection of either seeing him or not 
seeing him. As to the other evidence, as I have said, I do 
not think it fair to discuss it in detail. I only say that if 
the jury had been told there was a presumption of the pres- 
ence of the testator at the time of the witnesses’ signature, 
if they failed to remember the truth of either his presence 
or absence, it is possible they might have come to a dfferent 
conclusion. Had this charge been given—I do not say the 
jury ought to have found one way or the other—I only say 
that in my judgment, a verdict in favor of his presence would 
not have come among that class of verdicts which this Court 
will declare illegal, and set aside. The evidence would not 
have demanded the verdict. It would not have been illegal 
for the jury to set up this paper as a will. Upon the other 
points made we are all agreed. 

The witnesses cannot, under our law, be compelled to go 
out of their county : Code, 3788, 3471, 2394, 3821-3. And 
it was in the power of the parties, under the direction of the 
Court, to present the original paper to the witnesses by inter- 
rogatories. Nor was the Court in error in permitting Mrs. 
Deupree to be sworn. So far as this paper is a will, it is not 
a contract with her, nor has she any interest in it as such, 
since she has bound herself not to take anything from his 
estate. The answer of Mrs. Atkinson is, in substance, a re- 
ply to the natural import of the question; at any rate, if it 
fails, it is in very immaterial matters. 

Judgment reversed. 
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MonTGoMERY, Judge, concurring. 


Concurring, as I do, in the opinion of the Court, as deliv- 
erred by Justice McCa¥, except upon one point, I only deem 
it necessary to give the reasons for my dissent on that, con- 
tenting myself with a general approval of his opinion upon 
the remaining points in the case. 

1. After much fluctuation in the English Courts, the rule, 
as finally settled, applicable to all wills made prior to 1838, 
(when the Statute of Wills was passed,) may be thus stated: 
The law attaches a tacit condition to all wills, that if the tes- 
tator marry and have issue born of the marriage, subsequent 
to the making of his will, the will is revoked, unless provis- 
ion is made in the will, or otherwise, for such issue, and if he 
devise only a portion of his estate, the-condition does not at- - 
tach. The following authorities, I think, establish the rule 
as above laid down: Ex parte Earl of Ilchester, 7 Vesey, 
jr, 348; Havens vs. Van Denburgh, 1 Denio, 27; Kenebal 
vs. Scrafton, 2 East., 530; 1 Redfield on Wills, 294-5; Brady 
vs. Cubit, 1 Doug., 31; Marston vs. Fox, 8 Adolph, and 
Ellis, 14; (35 E. C. L. R., 326;) see Brush vs. Wilkins, 4 
Johns., 507. It will be seen, by reference to the foregoing 
authorities, that unless the whole property of the testator is 
devised, the will is not revoked; that if provision is made 
for future issue by marriage settlement, the will stands ; that 
the tacit condition does not operate, unless he “ leaves no pro- 
vision for any child of the marriage,” in the language of the 
Court, in Marston vs. Fox. Not that he must leave such 
provision in the will—an examination of the context shews 
that the Court means, that where property is not embraced 
in the will, out of which a suitable provision exists for the 
future issue, then, no revocation. A careful examination of 
this case of Marston vs. Fox, on which the defendants in 
error mainly rest their case, shews that the Court was very 
guarded in laying down the rule, so as not to overrule any 
preceding cases, except those which rested solely on the prin- 
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ciple enunciated by Lord Mansfield, in Brady vs. Cubit, that 
revocation or not, by subsequent murriage and issue, was a 
question of intention on the part of the testator, and might 
be rebutted by evidence. In the case, then, before the Court, 
parol evidence was sought to be introduced for that purpose ; 
and this was rejected on an additional principle, to-wit: that 
to admit it for the purpose of establishing the will, necessa- 
rily involved its admission in rebuttal; and if admitted in 
rebuttal, it could be admitted in chief, and this would be con- 
trary to the Statute of Frauds, The Chief Justice, in deliv- 
ering the opinion of the Court, says, “It is a question whether 
such revocation shall be allowed to depend upon evidence of 
intention—that is, upon evidence of which parol declarations 
of testator may confessedly form a part, whilst the Statute of 
Frauds has anxiously and carefully excluded evidence of that 
nature, with respect both to the original making and the re- 
voking of wills of land.” See argument of Sir W. W. Fol- 
let, in Marston vs. Fox. 

The revocation in Marston vs. Fox was placed upon the 
ground that there was no provision for the after-born child, 
either in the will or out of it. It may be added, that in 
Sheath vs. York, 1 Vesey & Beam, 390-1, it is decided that 
the revocation must inure to the benefit of the after-born 
child ; otherwise, the will must stand. If this be law unre- 
pealed, it applies to the present case, and would prevent the 
revocation. I, however, doubt the correctness of the de- 
cision, even at common law. If the principle be true, the 
death of the child, whose birth revoked the will in the 
life-time of the testator, would operate as a republication. 
If, then, the common law be as I have stated it, to-wit: that 
the will is not revoked when the after-born issue is provided 
for, either in the will or out of it, the next question for con- 
sideration is, to what extent have our statutes modified the 
common law? 

2. The only Act of the Legislature of Georgia upon this 
subject prior to the Code, is the Act of December 19th, 1834. 
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This Act grew out of the contest in Richmond county, shortly 
before its passage, over the will of one Cormick, who made 
a will and afterwards married and had issue. The propound- 
ers and caveators were represented respectively by John For- 
syth and Richard H. Wilde, both lawyers of high reputation. 
Both counsel conceded that the issue was one solely of inten- 
tion. The idea that a tacit condition of revocation -was 
annexed to the will by operation of law, under the facts, 
seems not to have occurred to either counsel as being the law 
of Georgia at that time. It will be remembered that the 
case of Marston and Fox was not decided until 1844—\ten or 
twelve years after. Cormick’s will was set aside. The re- 
sult of the case, then, could have furnished to the Legislature 
no reason for altering the law from a presumption of inten- 
tion to revoke to one of tacit condition of revocation. And I - 
om informed by a gentleman of high position at the bar, who 
heard the case tried and is familiar with the history of 
the Act, that the sole object of its framers was to alter the 
common law to the extent of making marriage or birth a 
presumptive revocation, where there was no provision for the 
future wife or child, and to this extent only. Be this as it 
may, keeping in view the old law, the mischief and the rem- 
edy, and looking to the reason and spirit of the statute, it 
seems to me to alter the common law in but three particulars: 
Ist. By making marriage or birth of issue a revocation, un- 
less the after-married wife or after-born children are provided 
for. It is immaterial, for the purposes of the present case, 
whether this revocation was by tacit condition or presump- 
tive intention. 2d. A fair construction of the Act would 
seem to require a revocation, even where the will disposed of 
only a part of the testator’s estate. 3d. The marriage or 
birth did not of itself revoke the will, but the Court of Or- 
dinary was required to pass an order declaring an intestacy, 
It is true, the words of the Act require the provision to be 
made in the will. I will consider that in its order. It is said 
that the mischief intended to be remedied by the Act of 1834 
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was the conflict between the decisions of the Courts, both in 
England and this country, in interpreting the common law 
rule. Was not the mischief, rather, the unprovided condi- 
tion of the subsequently married wife or after-born child, 
which condition presented a strong, equitable claim on their 
behalf for the protection of the law? There was no conflict 
of opinion as to whether it required both marriage and birth 
of a child to revoke a will, before the Act. 

3. This Act remained in force until the adoption of the 
Code, when, as seemed to be conceded by counsel, it was su- 
perseded by section 2441, which makes subsequent marriage 
or birth a revocation, unless the will contain a provision in 
contemplation of such an event. But, so far as the issues in- 
volved in the present case are concerned, does not alter the 
Act of 1834. It is not by any means clear to my mind that 
this section, taken in connection with section 2438, does not 
indicate an intention on the part of the codifiers to adopt 
Lord Mansfield’s rule of presumptive intention, and not that 
of tacit condition. Concede, however, that section 2441 
adopts the rule as laid down in Marston and Fox, does it 
follow that the provision for the subsequent wife or child 
must appear in the will? The words of the section, taken 
literally, seem to require it. But is it a sound rule of con- 
struction to adhere so closely in litera, and entirely ignore the 
reason and spirit of the Act? Would any one hold that a 
will in execution of a power is revoked by subsequent mar- 
riage or birth under the section? And yet the words of the 
section make no exception. A will of a woman was revoked 
by her marriage, at common law, absolutely, without refer- 
ence to provision in contemplation of the event; and yet a 
will made by her in execution of a power was not so revoked. 
Suppose the strict construction so insisted on by counsel for 
defendants in error had been applied to the Statute of Frauds, 
what would have become of the rule on which their whole 
case rests? The sixth section of that Act provides, “ no de- 
vise in writing, of lands, tenements or hereditaments, or any 
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clause thereof, shall at any time be revocable otherwise than 
by some other will or codicil, in writing, or other writing de- 
claring the same, by burning, cancelling, tearing or obliter- 
ating the same by the testator himself, or in his presence and 
by his directions and consent; but all devises and bequests 
of lands and tenements shall remain and continue in force 
until the same be burnt, cancelled, torn or obliterated by the 
testator, or his direction, in manner aforesaid, or unless the 
same be altered by some other will or codicil, in writing, or 
other writing of the devisor, signed in the presence of three 
or four witnesses, declaring the same, any former law or 
usage to the contrary notwithstanding.” This section not 
only points out the specific modes in which a will may be re- 
voked, (among which subsequent marriage and birth of issue 
are not mentioned) but declares that all wills “shall remain - 
and continue in force” until revoked as therein pointed out, 
and yet the Courts have held, in the teeth of the words of 
this statute, that marriage and birth of issue revoke a will. 
Is it not safe to adhere to a uniform rule of construction in 
interpreting statutes im pari materia? Can any reason be 
given why the provision for the future wife and child should 
appear in the will? Counsel have failed to point out any, 
other than such is the letter of the statute. They have 
shown good reasons why the rule, as laid down in Marston 
and Fox, should be preferred to that of Lord Mansfield. 
And without being altogether satisfied that our Legislature 
did not intend to adopt Lord Mansfield’s rule, I have as- 
sumed that our Jaw annexes a tacit condition of revocation 
to a will on subsequent marriage of, or birth of issue to the 
testator, where the future wife or child is not provided for. 
But I have failed to perceive that our law, unlike the com- 
mon law rule, requires the provision to be made in the will, 
and only there. Again, Code, 1767, requires all marriage 
settlements to be liberally construed to give effect to the in- 
tention of the parties. If we hold this will revoked, we 
render of none effect the provision made in the settlement for 
Vou. xiv, 29. 





450 SUPREME COURT OF GEORGIA. 


Deupree et al. vs. Deupree et al. 


the after-born children, for that depends on the validity of 
the will. So that we destroy a provision made for after-born 
children by a rigid and literal construction of an Act which 
was intended to secure provision for them. This anomaly 
should be avoided if possible. The fact that no after-born 
children sprang from the marriage under consideration, can- 
not alter the principle. Suppose instead of owning the prop- 
erty, the testator had had a life-interest, with power of dis- 
position by will, and remainder in the children by his first 
marriage, if he died without exercising the power. Having 
made his will, and then by marriage settlement provided for 
his subsequently married wife, and opened the will in favor 
of the possible issue of the last marriage, so as to put them 
upon an equal footing with his other children under the will, 
he might well have reposed in the belief that he had fully 
provided for all his children, had issue sprung from the last 
marriage. And yet, the construction now put upon the Act 
would, in the case supposed, defeat the plain and obvious in- 
tention of the Legislature, and so distort the statute as to 
deprive those of the benefit of it for whose sole advantage it 
was passed. Nay, more, the statute becomes a sword to 
pierce instead of a shield to protect. 

4, Hence, I dissent from the views of the majority of the 
Court on this point, and believe a provision by marriage 
settlement for the future wife and after-born children is a 
compliance with the condition annexed by law to the making 
of a will, and prevents revocation. 

5. That presumption of proper execution of a will arises 
from the signature of the testator, and the fact of attestation 
by the witnesses, without reference to what may be recited 
in the attestation clause, where the witnesses do not distinctly 
remember, see Hand vs, James, 2 Comyn, 531; Croft vs. 
Poullet, 2 Strange, 1109; Boyse vs. Smith, 1 Willis, 1; 10 
Leigh (Virginia Reports), 22; Redfield on Wills, 238, note. 





ATLANTA, JANUARY TERM, 1872. 451 


Deupree et al. vs. Deupree et al. 


Warner, Chief Justice, dissenting. 


On the 27th of June, 1853, Lewis J. Deupree made his 
will, and, on the 8th of September, 1859, he made a codicil 
thereto. On the 24th of May, 1864, he married Lucy Y. 
Peebles. Prior to said marriage, an ante-nuptial contract 
was made between the parties, securing to his intended wife 
all the property she then had, and settling upon her the sum 
of $10,000 ; in consideration of which, it was covenanted 
and agreed that the will of said Deupree should stand, and 
that she would not caveat the same, and provided also that if 
any children should be born after said marriage that they 
should take an equal share under his will with his other chil- 
dren named therein. The will, codicil and deed of mar- 
riage settlement were all propounded for probate, as the last- 
will and testament of the testator, to which the widow and 
children of Deupree by a former marriage filed their caveat 
on the ground that the original’will and codicil were revoked 
by the subsequent marriage of the testator, and that the paper 
offered as a testamentary paper, dated the 24th of May, 1864, 
was not attested and subscribed by the witnesses thereto in the 
presence of the testator, and therefore could not operate as a 
will. On the trial of the case, the jury found a verdict in 
favor of the caveators, and that Deupree died intestate. Ex- 
ceptions were taken to the rulings and charge of the Court, 
upon several grounds, which are assigned as error here: 
First, the refusal of the Court to continue the case. Second, 
that one of the interrogatories put to the witness Dorah At- 
kinson was not fully answered. Third, that Mrs. Deupree was 
not a competent witness. Fourth, that the Court erred in 
charging the jury as to the legal effect of the attestation 
clause to the paper dated the 24th of May, 1864, and in the 
general charge as to the law in regard to the revocation of the 
testator’s will. 

The motion for continuance was properly overruled by the 
Court. The witnesses did not reside in the county in which 
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the trial was had, and, under the general law of the State, 
were not compelled to attend the Court in another county, 
If the propounders of the will had desired to attach the orig- 
inal will of the testator to interrogatories to be exhibited to 
the witnesses, the Court, on a proper showing, would have 
granted an order for that purpose, as is the usual practice of 
the Courts, when it becomes necessary to prove the factum of a 
deed, or other instrument, filing a copy thereof in the Clerk’s 
office: Code, sections 3748, 3471, 2394, 3821, 3480. The 
interrogaiory put to Mrs. Dorah Atkinson was substantially 
auswered by her: Mott vs. Hall, Maer & Company, 41 Geor- 
gia Reports, 117. Mrs. Deupree was a competent witness : 
Brown and wife vs. Carroll, 36 Georgia Reports, 568. The 
law requires that a will should be attested and subseribed by 
at least three witnesses, in the presence of the testator, and the 
question made on the trial was, whether the paper writing, 
dated 24th May, 1864, propounded as a will, had been at- 
tested and subscribed by the witnesses, in the presence of the 
testator, so as to make it a valid will. The attestation clause 
to the paper recited that it was signed, sealed and delivered 
in the presence of the three witnesses, but did not recite that 
it was attested and subscribed by them in the presence of the 
testator. If the attestation clause had so recited, then the 
legal presumption would have been that it was attested and 
subscribed by the witnesses, in the presence of the testator, 
in the absence of any evidence to the contrary thereof. The 
point in the case was not whether the testator signed, sealed 
and delivered the paper in the presence of the witnesses, but 
did the three witnesses attest and subscribe the same in the 
presence of the testator; the attestation clause does not recite 
that they did, and, therefore, the attestation clause furnishes 
no legal presumption as to that fact, and there was no error 
in the charge of the Court, in relation to that point in the 
ease, of which the propounders of the paper have any legal 
right to complain. The attestation clause does not recite that 
the witnesses attested and subscribed the paper in the presence 
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of the testator, so as to raise the legal presumption therefrom 
that they did, which was the material fact to be established, 
either by presumption or affirmative evidence. The evidence 
in the record upon that point in the case fully sustains the 
verdict and rebuts the legal presumption contended for, if 
there had been any foundation for it in the attestation clause, 
as claimed by the propounders of the paper. The evidence 
in the record upon that point in the case was such as to re- 
quire the verdict which the jury found, setting aside the paper 
writing propounded as a will, dated 24th May, 1864. That 
paper being out of the way as a will, the next question to be 
considered is, whether L. J. Deupree died intestate, according 
to the laws of this State; in other words, whether his will, 
made prior to his marriage, was revoked. There is no pro-— 
vision made in the will of the testator in contemplation of - 
such anevent. The 2441st section of the Code declares, that, 
“in all cases, the marriage of the testator, or the birth of a 
child to him, subsequent to the making of a will, in which 
no provision is made in contemplation of such an event, shall 
be a revocation of the will.” 

But it is said that it was not the intention of the testator 
in this case to revoke his will; that is undoubtedly so, and 
the question is, which is to control the intention of the testa- 
tor or the public law of the State? There can be no doubt 
as to the plain meaning and intent of the law, and when the 
intention of the testator is in conflict with the law, that in- 
tention must yield to the stern mandate of the law. The 
2437th and 2438th sections of the Code relate to the acts of 
the testator himself, and as to what was his intention in the 
performance of those.acts in regard to the revocation of his 
will. The acts of a testator in regard to the revocation of 
his will and what was his intention in the performance of 
those acts is one thing; the declared will of the supreme 
power of the State as to what shall constitute the revocation 
of a testator’s will, is another and quite a different thing— 
the one is controlled by the testator’s*intention, the other is 
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controlled by the law of the State without any regard to the 
testator’s intention. The intention of testators cannot over- 
ride the law or repeal it. 

In this case there are no children born subsequent to the 
marriage, and the widow is estopped by her ante-nuptial con- 
tract from claiming any part of the testator’s estate in the 
event of a revocation of the will, but that does not alter the 
law. The children of the testator, born before making the 
will, his heirs, are not estopped from claiming the benefit of 
the law, and are now before the Court demanding its judg- 
ment, that an intestacy shall be declared in their favor, on 
the ground that the testator married after making his will, 
in which no provision is made in contemplation of such an 
event. The law isin their favor, and they are entitled to 
have it administered by the Courts and an intestacy declared 
in obedience to the requirements of that law: Holliman eé 
al. vs. Copeland and wife, 10th Georgia Reports, 79. The 
law, as prescribed by the 2441st section of the Code in rela- 
tion to the revocation of a testator’s will, is a public law of 
the State, an universal rule that regulates the conduct of the 
whole community, including the testator as well as all other 
persons. It declared to him in plain, explicit terms, that if 
he made a will in which no provision was made, in contem- 
plation of the event of a subsequent marriage, and after the 
making of such will, he should marry, that such marriage 
should be a revocation of his will. The testator could not 
alter or change this rule of law by his compact or agreement. 
“The language of a compact is, I will or will not do this; 
that of a law is, thou shall or shall not do it:” 1 Bl. Com., 
45. The design and object of all laws is to ascertain what 
is just, honorable and expedient, and when that is discovered 
by the law-making power, it is proclaimed as a general rule 
of conduct, equally binding and impartial to all. The 
Judges of the Courts are not “ chartered libertines,” to de- 
feat and destroy the effect of a plain constitutional law by 
construction to suit théfr notions of expediency ; their duty 
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is to administer and enforce it, when its terms and meaning 
are clear and explicit. 

The real question in this case is between the children of 
the testator by a former marriage, legatees under the will, 
who are caveators, and the propounders of the will. They 
allege that the will was revoked by the marriage of the tes- 
tator subsequent to the making of the will, in which no pro- 
vision was made in gontemplation of such an event, and pray 
that an intestacy may be declared by the judgment of the 
Court. Have they the legal right to have the will of the tes- 
tator revoked and an intestacy declared in their favor, under 
the public law of the State? That the will was made by the 
testator before his marriage with Mrs. Peebles is an undis- 
puted fact; that no provision is made in that will in contem- 
plation of such an event is also an undeniable fact. What is 
the law applicable to this statement of facts? The Code de- 
clares that, “In all cases, the marriage of the testator subse- 
quent to the making of a will in which no provision is made 
in contemplation of such an event, shall be a revocation of the 
will.” But it is said this law was not intended for their 
benefit, but for the benefit of the wife, and children born of 
the second marriage. The reply is, that the law is general 
in its terms, and declares what shall be a revocation of a tes- 
tator’s will, and if the will is revoked by the commandment 
of the law, the children who are the legatees of the testator 
under that will may claim the benefit of that law if it is their 
interest todoso. It was the intention of the General Assem- 
bly in the enactment of the law to establish a fixed and defi- 
nite rule in regard to the revocation of wills in case of mar- 
riage or the birth of a child subsequent to the making of a 
will by the testator, so as to avoid all future controversy in 
relation to that question. 

The decisions of the Courts in England, and in this coun- 
try, were conflicting as to the proper construction of the com- 
mon law rule in relation to the revocation of wills by the 
subsequent marriage of the testator and birth of children, 
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That was the mischief which the Act of 1834, substantially 
embodied in the Code, was intended to remedy, and it is the 
duty of the Courts to enforce it so as to suppress the mischief 
and advance the remedy, and not to perpetuate the mischief 
by going behind the Act to find the proper rule of construc- 
tion in such cases, when the Act plainly declares what the 
rule shall be. 

The law does not interfere with the right of a testator to 
dispose of his property by will—it simply declares to him, 
that if he marries after making his will, in which no provis- 
ion is made in contemplation of such an event, that will shall 
be revoked, and he must make another if he desires to dispose 
of his property by will. In other words, he must regulate 
his conduct in obedience to the public law of the State in 
relation to that matter. 

The law, as prescribed by the Supreme power of the State, 
was a rule of conduct for this testator as well as all others, 
and he could not defeat its general operation by his compact 
or agreement, whatever may have been his intention. In 
my judgment, the children of the testator by his former mar- 
riage, his heirs, have the clear, undoubted legal right, under 
the public law of the State, to have the judgment of the 
Court in favor of a revocation of the testator’s will, and that 
he died intestate, under the statement of facts disclosed in 
the record, and that the judgment of the Court below should 
be affirmed. 

Judgment affirmed. 


Drury B. CADE, plaintiff in error, vs. ABRAM Burton eé¢ al., 
defendants in error. 


In an action for false representation, by which the plaintiff was damaged, 
if the representation be by deed, so that the defendant is estopped from 
denying the fact, he may yet show that the plaintiff knew the truth, for 
the purpose of fixing a time when the right of action accrued, and the 
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Statute of Limitations commenced running against the plaintiff’s 
claim, it appearing that the plaintiff was seeking to avoid the statutory 
bar by showing that he had not discovered the fraud until long after 
the same was committed. 


Evidence. Statute of Limitations, Fraudulent represen- 
tations. Estoppel. Before Judge ANDREws. Elbert Su- 
perior Court. March Adjourned Term, 1871. 


Plaintiff in error filed his bill against defendants in error, 
in which he alleged that, in the year 1847, negotiations were 
pending between complainant and Abram Burton, which re- 
sulted in the purchase of a certain tract of land; that said 
Burton, in his deed to complainant, used the following lan- 
guage in the description of the land: “ There is a disputed 
line or boundary between John D. Watkins and myself on 
the west of my tract, running out from Broad river, which I, 
the said Burton, exempt and exclude from the warranty, 
and leave that line and boundary to be adjusted by the said 
Cade with the said Watkins, without recourse on me;” that 
the truth was that said Burton and Watkins had agreed upon 
the line before the sale to complainant, which deprived him 
of a valuable portion of the land which he supposed he was 
purchasing ; that, subsequently, Burton purchased the Wat- 
kins tract and could then have arranged with complainant 
said boundary line; that he failed so to do, and sold to the 
defendant in error, Uriah O. Tate, conveying the disputed 
tract. Complainant prayed that the line represented by said 
Burton to complainant, as the correct boundary, be decreed 
to be such, or that said Burton be decreed to pay to complain- 
ant the value of the disputed tract, with compensation for its 
use. 

The jury found in favor of defendants, whereupon plaintiff 
in error moved for a new trial, upon the following, among 
other grounds: Because the Court erred in ruling that al- 
though the recital in the deed from Burton to Cade, (that 
there was a disputed line or boundary, etc.,) estopped said 
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Burton, yet, that he might prove facts contradicting it, and 
notice to Cade of the contradictory facts, in order to fix the 
time of discovery of the fraud, and, consequently the point 
from which the Statute of Limitations commenced to run. 

The Court refused a new trial, and plaintiff in error ex- 
cepted. 


Rosert Toomss, for plaintiff in error. 


J. D. MATHEws, for defendants, cited Code, section 2880 ; 
35 Georgia Reports, 282; Code, section 2169, 2170; 1 Par- 
sons on Contracts, 65-66; 3 Sugden on Vendors, 318; 2 
Kent, 629, 630. 


McCay, Judge. 


The defendant in this case had pleaded the Statute of Lim- 
itations ; and the plaintiff, admitting that he was prima facie 


barred, undertook to show that the knowledge of his right of 
action had not come to him within the statutory period. 

We recognize the rule that the defendant was estopped 
from denying his deed, so as to defend himself from the 
plaintiff’s cause of action; he cannot show that he did not 
say what is in his deed. He is estopped from doing this. 
He cannot deny that the plaintiff had a cause of action 
against him. But it seems to us that this is a very differ- 
ent thing to what the Court permitted him to do, to-wit: to 
show that the plaintiff knew he had a cause of action far 
sooner than the plaintiff claims. In other words, all he was 
permitted to do was to show, not that his deed was not 
true, but that the plaintiff knew that it was not true, and 
failed to bring his action within the time prescribed by law, 
and that a legal presumption, therefore, exists that the right 
of action has, in some way, been satisfied. 

It is a frequent occurrence, in jury trials, that evidence is 
admitted for one purpose only, though it often happens that, if 
it is to be taken for true, the mind can hardly fail to give it 
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weight, through all the issues in a case. But this is a neces- 
sity, from the nature of jury trials, The remedy for it is 
as was done in this case, to instruct the jury that they are to 
give it no weight, except for the purpose indicated. 

The sayings of a person in possession of land, that it is 
‘his, are admissible to show adverse possession. So it often 
happens that the acts of a party and his sayings are admis- 
sible, not to establish their truth, but to show that the party 
thought so. 

We do not think the Judge violated any rule of law, in 
admitting this proof. The jury were informed that they were 
only to consider it for one purpose, to-wit: as to its bearing 
on the Statute of Limitations. For any other purpose it was 
not before the jury. The estoppel was allowed its full 
effect. 

It is admitted in the argument that, if this evidence was 
properly admitted, the verdict of the jury for the defendant 
is in accord with the evidence, since they had a right to 
believe it, and if so, the action was barred. 

Judgment affirmed. 


MarGAReET E. Fiscuesser, plaintiff in error, vs. JOHN 
THompson, defendant in error. 


The application of a widow to the Ordinary for her twelve months’ sup- 
port out of the estate of her deceased husband, should be made by 
petition, in writing, and notice given to the representative of the estate, 
if there be one, and the order of the Ordinary should always recite the 
names of the persons notified : 

Held, That when a judgment of the Ordinary, allowing to a widow her 
twelve months’ support was presented in the Superior Court, claim- 
ing money asa debt of the highest dignity against the claim of a 
judgment creditor of the deceased, that it was competent for such 
judgment creditor to attack the judgment of the Ordinary, and that 
inasmuch as it was not recited in the order and judgment of the Ordi- 
nary that the representatives of the estate had been notified, and the 
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provisions of the law had been complied with, that the judgment of the 
Ordinary, allowing the widow her twelve months’ support, was void as 
against the judgment creditor of her deceased husband, who had no 
notice of her application through the legal representatives of his estate 
or otherwise. McCay, Judge, dissenting. 

An amendment to a former proceeding, had before the Ordinary, by an 
order nunc pro tunc, will only be allowed on petition, in writing, and 
notice to the opposite party in interest. (R.) 


Year’s support. Amendment nune pro tune. Garnish- 
ment. Pleadings before Court of Ordinary. Before Judge 
Awnprews. Elbert Superior Court. March Adjourned Term, 
1871. 


For the facts of this case see the opinion. 
J. D. MaTrueEws, for plaintiff in error. 
Rosert Toompss, for defendant. 


Warn_Er, Chief Justice. 


This case came before the Court below on a motion to dis- 
tribute money raised under a judgment against a garnishee 
who was indebted to J. B. Fischesser, deceased. The judg- 
ment against the garnishee for $1,000, was rendered at the 
September Term of Elbert Superior Court, 1870. The con- 
test was between the judgment creditor of Fischesser and his 
widow, who claimed the money in Court under the judgment 
of the Ordinary of Oglethorpe county, allowing her $1,200 
for her year’s support out of the estate of her deceased hus- 
band, as a debt of the highest dignity. On the hearing of 
the case, the Court below decided that the judgment of the 
Ordinary, allowing the twelve months’ support to the widow 
was null and void, and refused the motion to pay the money 
over to her, whereupon the counsel for the widow excepted. 
The record of the proceedings and judgment of the Ordi- 
nary of Oglethorpe county was offered by the widow and 
read in evidence to the Court, by which it appears that on 
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the 4th day of June, 1869, the Ordinary appointed five com- 
missioners to set apart twelve months’ support for the widow 
out of the estate of her deceased husband; that on the 28th 
of July, 1869, the commissioners made their return, stating 
that they had allowed the widow for her year’s support the 
sum of $1,200, which was filed in the Ordinary’s office 21st 
August, 1869, and recorded 24th February, 1870. It does 
not appear on the face of the proceedings had before the Or- 
dinary, that the application of the widow for her twelve 
mouths’ support was made by a petition, in writing, or that 
any notice of such application was ever given to the execu- 
tors of Fischesser. 

On the 31st May, 1871, the Ordinary, at Chambers, or- 
dered an amendment to be made to his former order, nune 
pro tune, so that it should recite that due and legal notice of 
the application for the twelve months’ support had been given 
to one of the co-executors of Fischesser, inasmuch as it was 
omitted to have been recited in the first order by inadver- 
tance. The facts, as disclosed by the record, present two ques- 
tions for our consideration and judgment. First, whether the 
judgment of the Ordinary, setting apart the twelve months’ 
support to the widow, as it was first made, was a valid judg- 
ment, under the laws of this State; and, second, if it was 
not, whether the nune pro tune order of the Ordinary cured 
it, and made the original judgment valid, as against the 
rights of the judgment creditor, claiming the money under 
his judgment. By the 2530th section of the Code, it is made 
the duty of the Ordinary, on the application of the widow, 
on notice to the representative of the estate, to proceed to ap- 
point appraisers to ascertain and set apart a twelve months’ 
support for the widow and children of deceased testators or 
intestates. The appraisers must make their return within 
three months from the date of their action, to which return 
objections may be filed, by any person interested, within six 
months after filing the same in office, and if no objections are 
made, or if made are disallowed, the Ordinary shall record 





462 SUPREME COURT OF GEORGIA, 


Fischesser vs. Thompson. 








the return so made in a book to be kept for this purpose: 
Code, 2532. When all has been done which the law requires 
to be done, then the Ordinary may issue a writ of fieri fa- 
cias against the representative of the estate for the amount 
awarded to the widow: Code, 2536; and has also power to 
enforce obedience to all /awful orders by attachment for con- 
tempt: Code, 4050. 

We have seen that, by the 2530th section, the widow may 
make her application to the Ordinary for her year’s support, 
on giving notice to the representative of the estate, if there 
be one. But in what manner is that application to be made? 
The 4043d section of the Code answers that question when it 
declares that, “ Every application made to the Ordinary for 
the granting of any order, shall be by petition, in writing, stat- 
ing the grounds of such application, and the order sought.” 
This same section also declares that, if notice of such appli- 
cation is necessary, under the law, the Ordinary shall cause 
a copy of such application, together with a notice of the time 
of hearing, to be served by the sheriff, or some lawful officer, 
upon the party or parties to be notified, at least ten days be- 
fore the hearing, and an entry of such service made on the 
original. The 4044th section declares that, the order of the 
Ordinary shall always recite the names of the persons so noti- 
fied, and the compliance with the provisions required. There 
can be no dispute that, under the laws of the State, as the 
same are plainly written, that the widow, when she made ap- 
plication to the Ordinary for her twelve months’ support out 
of the estate of her deceased husband, should have made that 
application by petition, in writing, and have notified the rep- 
resentative of the estate of such application. The executors 
of this estate were the representatives of the creditors thereof, 
and notice to them would have been notice to the creditors, 
but if no notice has been given to the executors, then the 
creditors have had no notice, and no opportunity allowed 
them to contest the widow’s application for her twelve months’ 
support ; they have never had their day in Court as to that 
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matter, and it is now sought to bind them by a judgment, to 
which they were not parties or privies, and have had no op- 
portunity to contest it before the Ordinary. The law is right 
as it stands, and was intended to provide against the extrav- 
agant allowance for a year’s support to the widow, to the ex- 
clusion of the rights of creditors, and ought to be enforced, 
so as to prevent the absorbing of dead men’s estates, in grant- 
ing unreasonable amounts for the year’s support of their wid- 
ows and children. 

In the year 1856, the General Assembly passed an Act 
making the Courts of Ordinary in this State, Courts of gen- 
eral jurisdiction, and it then became necessary to provide 
that all applications for the granting of any order should be 
by petition, in writing, and notice given in all cases where 
the law required notice, which is now required by the Code 
to be done. Although the Courts of Ordinary are declared 
to be Courts of general jurisdiction, still, the law requires 
that certain material facts shall always be recited in the or- 
ders and judgments of that Court. When it appears on the 
face of the record of a judgment of a Court of general juri- 
sdiction that the Court had jurisdiction of the person and 
the subject matter, in the manner prescribed by law, then, 
the legal presumption is that everything was proved that was 
necessary to authorize the rendition of the judgment. The 
judgment of a Court having no jurisdiction of the person and 
subject matter, or void for any other cause, is a mere nul- 
lity, and may beso held in any Court where it becomes ma- 
terial to the interest of the parties to consider it: Code, 
3536. The legal presumption is always in favor of the judg- 
ment of a Court of general jurisdiction, but if the record of a 
judgment of the Superior Court should be presented, and it 
appeared on an inspection of that record that there was no pe- 
tition and process, requiring the defendant to appear in Court, 
and no service on the defendant, or waiver of service, and no 
notice given to him of the pendency of the suit, will it be 
pretended that such a judgment would be binding upon the 
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defendant therein? The general presumption of the legality 
of such a judgment is rebutted by an inspection of the record, 
which the plaintiff himself offers, unless defendants are to be 
bound by judgments rendered behind their backs, without 
authority of law, and of which they have had no notice or 
opportunity to make their defense. 

In the case now before the Court, the claimant offered the 
record of her judgment for her twelve months’ support as the 
evidence of her right to the money, as against the judgment 
creditor of the testator, and the Court inspected the record of 
that judgment, and saw therefrom that she had not complied 
with the law, so as to entitle her to the judgment; that no notice 
had been given to the proper parties, inasmuch as the Jaw 
required that the names of the persons notified should be re- 
cited in the order or judgment of the Ordinary. The argu- 
ment is, that the Court was bound to presume that all the 
requirements of the law had been complied with, when the 
record of the judgment before it plainly showed that they 
had not; in other words, that the Court was bound to pre- 
sume against the plain facts of the case, as exhibited in the 
record before it. The general legal presumption in favor of 
the judgment was rebutted by the record offered in evidence, 
It was clearly apparent on the face of the record of the judg- 
ment, that the application for the widow’s twelve months’ 
support was not made as required by the law, and no no- 
tice given as required by law, and the judgment creditor 
of Fischesser was not bound by it, he had never had his day 
in Court or the opportunity to have been there, when the 
judgment was rendered by the Ordinary, either by himself 
or the executors of the estate, who represented his interests 
therein. To have authorized the Ordinary to take jurisdiction 
of the widow’s application for her twelve months’ support 
and award a legal judgment therefor, that application should 
have been made to him by petition, in writing, and notice 
thereof given to the executors of the estate, as the law re- 
quired him to do, and then the judgment would have bound 
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the creditors of Fischesser, because the executors represented 
them ; but inasmuch as the Ordinary did not obtain jurisdic- 
tion of the person and the subject matter, as prescribed by 
law, but rendered the judgment without authority of law, no 
notice being recited therein to the legal representatives of the 
estate, the judgment rendered by him allowing the twelve 
months’ support to the widow was void, as against the judg- 
ment creditor of Fischesser, and he might attack it whenever it 
came in conflict with his rights in any Court. Creditors may 
attack a judgment for any defect appearing on the face of the 
record or pleadings, whenever and wherever it interferes 
with their rights, either at law or in equity : Code, 3538. 

If the setting apart of the widow’s twelve months’ support 
was conferred upon the Ordinary by a special provision of 
the law, then that special provision of the law conferring that 
jurisdiction, both as it regards the person and the subject 
matter, should have been complied with to authorize the Or- 
dinary to render a judgment under the authority of that 
law. It is true, that if the judgment alone had been pro- 
duced without more (considering it a Court of general juris- 
diction) the legal presumption would have been in favor of 
the judgment, but when the record and proceedings of the 
Ordinary rendering the judgment under the special provis- 
ions of the law in question, clearly shows that the applicant 
did not make her application before the Ordinary in the man- 
ner prescribed by law, so as to authorize him to take juris- 
diction of the subject matter, and no notice given to the per- 
son whose rights were to be affected by it as prescribed by 
law, that legal presumption in favor of the judgment is re- 
butted so far as the rights of the judgment creditor claiming 
the money as against that judgment of the Ordinary is con- 
cerned, inasmuch as the law which confers the authority upon 
the Ordinary in this particular class of cases to render a judg- 
ment, expressly declares, that the order shall always recite 
the names of the persons notified, and the compliance with 
the provisions required by law. The claimant’s own evi- 

Vou. xiv. 30. 
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dence, offered in support of her right to the money under the 
judgment of the Ordinary, clearly shows that she is not en- 
titled to it as against the judgment creditor, because the Or- 
dinary did not acquire the jurisdiction to render that judg- 
ment in the manner prescribed by law, so as to conclude his 
rights, even if it should be conceded that the judgment of 
the Ordinary is the judgment of a Court of general juris- 
diction, in regard to this particular class of cases. When the 
law requires that certain specific things shall be done to give 
a Court jurisdiction, either of the person or the subject mat- 
ter, and the record of the proceedings and judgment of that 
Court do not show upon the face thereof that those certain 
specific things have been done, which the law positively re- 
quires to be done, to confer jurisdiction, and especially when 
the law requires that those certain specific things shall be re- 
cited in the judgment of the Court, and that there has been 
a compliance therewith, and the record does not affirmatively 
show that these things have been done, upon an inspection of 
the entire record offered, the legal presumption contended for 
in favor of the judgment should not be allowed to prevail 
so as to affect the interest of those who, under the law, were 
entitled to notice of the proceedings in which the judgmen 
was rendered, or to conclude their rights. By the public law 
of the State a suit against a defendant is to be tried in the 
county where he resides. Ordinary suits are to be commence- 
ed by petition and process requiring the defendant to appear 
at the Court in which the suit is instituted, and must be 
served on the defendant or left at his residence. If the ree- 
ord of the proceedings and judgment of the Superior Court 
should be offered in evidence, and upon an inspection there- 
of it did not appear that the defendant resided in the county 
in which the judgment was rendered, and it did not appear 
that there had been any service thereof as required by law, 
and no appearance by the defendant or notice to him of the 
pendency of the suit, could the Court in which such a record 
was offered legally presume in favor of the validity of such 
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a judgment? I think not; and why not? Because it did 
not appear on the face of the record that the Court render- 
ing the judgment had jurisdiction of the person of the de- 
fendant as required by law. If it be shown on the face of 
the record that the Court rendering the judgment had juris- 
diction of the person, and the subject matter, mere irregular- 
ities in the proceedings of the Court would not make the 
judgment void. The judgment rendered by the Ordinary 
was void as against the judgment creditor of the testator. 
The nune pro tune order granted by the Ordinary, at Cham- 
bers, 3lst May, 1871, to amend the former proceeding does 
not appear to have been made on the application of the widow 
by petition in writing, or that any notice of that applica- 
tion was given to the executors or creditors, but was a mere 
ex parte proceeding, made long after the expiration of the six 
months allowed to file objections. It would be a dangerous 
practice to allow the Ordinary, after such a lapse of time, to 
amend and correct his records upon a mere ex parte applica- 
tion, not made according to law, and without any notice to 
parties interested. The last application to amend and the or- 
der of the Ordinary is not in compliance with the law any 
more than was the first proceeding. 
Let the judgment of the Court below be affirmed. 


MonTGoMERY, Judge, concurring. 


T concur in the judgment of the Court in this case, upon the 
ground that the proceeding to set aside twelve months’ sup- 
port for a widow out of the estate of her deceased husband, 
is a special one before the Ordinary, as contra-distinguished 
from the Court of Ordinary, and everything required by the 
Code to be done in order to give the Ordinary jurisdiction, 
should appear on the face of the proceedings. 


McCay, Judge, dissenting. 


1. Courts of Ordinary in this State are Courts of general 
jurisdiction, and their judgments are not void, because the 
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proceedings do not upon their face show that notice has been 
given to those entitled to notice of any matter upon which 
the Court has acted. 

2. The judgment of a Court of general jurisdiction is not 
void because its proceedings fail to conform to the rules of 
practice prescribed by law for the transaction of its business, 
Such failures are irregularities, and cannot bé objected to ex- 
cept in the Court giving the judgment and ona proceeding 
for that purpose. 

3. The Ordinary, in appointing commissioners to lay off a 
year’s support for the widow anl children of a deceased 
person, and in carrying to record their report, acts in the sphere 
of his constitutional jurisdiction, and exercises the powers of 
a Court of Ordinary, and his judgments are entitled to the 
presumptions allowed by law to the judgments of a Court of 
general jurisdiction. 


















Joun B. Latimer, plaintiff in error, vs. R. Sroxes Sayre, 
defendant in error. 






Joun B. LATIMER, plaintiff in error, vs. HARRIET SAYRE 
et al., defendants in error. 






On the trial of a bill filed by an administrator of an estate against the 
legatees and creditors to marshal the assets, one of the creditors is not 
a competent witness to testify as to the nature and character of his 
contract with the deceased, even though the witness only proposes to 
state facts showing the dignity of the contract, and affecting only its 
priority. 
.) Where there was a settlement between one of the executors of an estate 
. and the legatees, in which there was turned over to the legatees a note 
of the executor, with a third party as security, as a part of the assets 
of the estate, and at the same time the executor gave to the legatees 
his individual note for the balance in his hands, and there was a dis- 
tinct understanding that the last note was only given as evidence of 
the amount due, and that the executor was to be liable as executor for 
the amount of the same : 




















ATLANTA, JANUARY TERM, 1872. 469 


Latimer vs. Sayre. 


Held, That the last note was still a trust debt and entitled to priority in 
the distribution of assets, but the first was not. 

When one executor, having money in hand, loans it to another executor, 
taking his individual note for it, and in a settlement with the legatees, 
they take from the executor loaning the money the note as assets, 
giving him a full discharge and acquitance of all liability: 

Held, That the note thus turned over is not atrust debt as against the 
maker of the note, and his statement that it shall be so considered 
does not make it such as to give it priority over other debts in the dis- 
tribution of the estate of the maker of the note. 


Party as witness. Distribution. Trust debt. Before Judge 
AnprREws. Hancock Superior Court. October Term, 1871. 


These two cases involving the same principle and the same 
transaction, were argued together. Jackson B. Johnson, as 
administrator de bonis non cum testamento annexo, upon the 
estate of James Thomas, deceased, filed his bill, praying, 
among other things, that the creditors of said estate might 
interplead among themselves, and thus ascertain whether the 
claims held by R. Stokes Sayre, Harriet Sayre, Nathan C. 
Sayre and Mary E. Calhoun, formerly Mary E. Sayre, are 
debts due from James Thomas as an individual, or as execu- 
tor of Nathan C. Sayre, deceased, the aforesaid creditors af- 
firming in their answers that said claims are due by Thomas, 
as executor, and one John B. Latimer, another creditor, 
affirming, by his answer, that said indebtedness is individual. 
This issue was submitted to a jury. R. Stokes Sayre offered 
himself as a witness to show what the contract was between 
him and the said Thomas at the time he received the claims 
for himself, his brother and sisters. An objection was made 
to his competency on account of Thomas being dead, which 
was overruled by the Court. 

It appeared from the evidence that on October 25th, 1865, 
R. Stokes Sayre, acting for himself and as agent for Harrict 
Sayre and Mary E. Sayre, and for the guardian of Nathan C, 
Sayre, his sisters and brother, made a settlement with Jamcs 
Thomas, one of two executors of Nathan C. Sayre, deceased, 
for what was due to himself, his brother and sisters, amount- 
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ing to over $26,000, and gave to Thomas receipts; that in 
said settlement he received no money, but only papers which 
were assets of Sayre’s estate, except the note for thirty-eight 
hundred and odd dollars, made by said Thomas, bearing date 
the day of the settlement, and made to cover the balance for 
which said executor had no assets in hand; that these assets 
consisted largely of claims on outside persons, and were re- 
ceived in absolute payment as far as they went; that among 
the assets of the Sayre estate received by him was a note on 
James Thomas, as principal, and Joseph B. Gonder, as secu- 
rity, for $3,000; that the note made by Thomas on the day 
of the settlement was received with the express understanding 
that the trust character of the debt should not be changed, it 
being given merely as evidence of the amount due by the 
executor; that James Thomas said that the settlement was 
made to save trouble after his death in ascertaining the 
amount due from him, and not at all to change the priority 
of payment which the law would give; that the note for 
$2,500, payable to H. Rogers, the other executor, was not 
received by R. Stokes Sayre in the settlement with Thomas, 
and was not covered by the receipts then given; that said 
note was then in possession of Rogers, having been given by 
Thomas for money of the Sayre estate loaned by Rogers, his 
co-executor, to him; that Rogers was present at the settle- 
ment and asked said Thomas how said note would be affected 
as to priority of payment after his death; that Thomas an- 
swered, it would stand like all the rest having his name on 
them, entitled to priority as debts due by him as executor; 
that afterwards, said Thomas not being present, R. Stokes 
Sayre received this last mentioned note in settlement with 
Rogers, as an absolute discharge, to that extent of Rogers’ 
liability as executor. The receipts given by R. Stokes Sayre 
to James Thomas for over $26,000 were unconditional. 

The Court charged the jury, “That a settlement between 
the legatees of Sayre and Thomas, the executor, covering the 
amount due from the executor, with receipts from the lega- 
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tees, acknowledging payment for that amount, is, when con- 
sidered by itself, prima facie evidence that the payment was 
absolute, and that nothing is now due from the executor, as 
such ; but this is only a presumption, and is removed if, at 
the time of the settlement, there was an express understand 
ing between the parties that the payment should not be abso- 
lute, but that the claims now before you should be debts 
against Thomas, not as an individual, but as executor of 
Sayre. And this instruction applies to the note for $2,500, 
as well as to the other claims, if you should believe from the 
evidence that at the time of the settlement between Thomas 
and the legatees of Sayre, he said this note would also be a 
debt against him as executor, and would be entitled to the 
priority of payment belonging to that class of debts, after 
his death, although the note may not have been embraced in 
that settlement, and may have been in the possession of the 
other executor (Rogers) at that time, aud may have been 
afterwards turned over to the legatees by Rogers, in abso- 
lute discharge of his liability as executor to the extent of 
the note.” 

The.Court was requested in writing, and refused to give, 
the following charge to the jury: “If the note for $2,500 
was accepted by Rogers, one of the executors, from Thomas, 
the other executor, before Thomas’ settlement with the lega- 
tees, as assets of the estate, and was held by Rogers at the 
time of Thomas’ settlement with the legatees, and was not 
included in Thomas’ settlement, but was afterwards received 
by the legatees from Rogers in part final payment of Rogers’ 
liability as executor, then said note is due from Thomas, not 
in his character as executor, but in his character as an indi- 
vidual, and is not entitled to the priority which belongs to 
debts due from an executor; and this is true, although, at 
the time of the settlement with Thomas, he may have said 
that the note for $2,500 would not lose its priority.” 

The jury returned a verdict giving to all of the aforesaid 
claims priority of payment. 
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John B, Latimer tenders his bill of exceptions, and says 
that the Court erred : 

Ist. In holding R. Stokes Sayre to be a competent witness, 
Thomas, the other party to the contract, being dead. 

2d. In charging the jury, as hereinbefore set forth. 

3d. In refusing to charge the jury, in writing, as set forth. 


Linton STEPHENS; GeorcGe F, Pierce, for plaintiff in 
error. 


R. Toomss ; C. W. DuBoss, for defendants. 


McCay, Judge. 


The Evidence Act of 1865-6, authorizing parties to be 
witnesses, in terms, excepts cases where one of the original 
parties to the cause of action on trial is dead, or where an 
executor or administrator is a party to a suit on a contract of 
his intestate or his testator : Section 3798 of the Code. This 
case is within the very letter of the Act. True, on that trial 
there has arisen another issue, in which the administrator 
has no special interest, since, in the condition of this estate, 
it matters but little to him and to the heirs-at-law, which of 
the creditors shall be first paid. But it will be a very dan- 
gerous practice to open the door to the evidence of the living 
party on special facts. Where are we to stop ? Perhaps the 
fact sought to be proved may need to be explained by going 
into the whole matter. The parties here defending, to-wit: 
the other creditors, are privies of the testator; they stand in 
his shoes ; his property is in trust for their benefit and prima 
facie for their equal benefit. Is it fair to them, his succes- 
sors, to permit one of the parties to the contract to be a wit- 
ness, when the other party, to whose rights they succeed, is 
not here to confront the witness? The letter of the Act ex- 
cludes the witness, and we do not feel authorized to make 
this an exceptional case. Very clearly, from the facts as they 
transpired at the settlement, the note with security was un- 
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derstood by the parties to be a settlement of the trust, a nova- 
tion by which a note with security was taken in lieu of the 
claim. ‘The parties seem specially to have had this in view. 
Tt was taken as assets, not as a contract then made; it was 
so understood ; the wards evidently looked to the security ; 
they preferred that to the obligation of the executor, and this 
is the more evident from the fact that it was specially agreed 
as to the note taken of the executor on that day, that this 
last note was not taken in discharge of the trust. The exe- 
cutor was still to be liable on that note as ewecutor. It is 
purely a question of intention. We held this in another 
case at this term, to-wit: the case of Coleman vs. Davis, from 
Richmond. The mere giving of the note even might not 
be a settlement, perhaps even adding a surety to it would not 
change the character of the debt, but the circumstances in 
proof show that it was the intent soto do. The difference be- 
tween the note with security and the note without was well un- 
derstood and remarked upon; one was considered and taken as 
assets; the other as a mere memorandum of the amount due 
as executor. Our judgment is, that the note without security 
is still a trust debt, and the notes taken as assets from Mr. 
Thomas, are not trust debts, in the sense of the Statute of Dis- 
tributions. 

As to the other note, the one taken from the co-executor. 
It is very plain that by the express contract of the parties 
that executor was discharged. In lieu of their joint debts 
against both the executors, the cestui que trusts agreed to take 
the note of one of the executors, turned over to them by the 
other, and they gave him a full discharge. ‘This note was a 
personal debt of Mr. Thomas to the other executor. True, it 
was given for money of the estate, received by and charged 
to him. But on the receipt of it, they acquitted him of his 
trust, and as soon as this occurred the trust ceased. Mr. 
Thomascould not, by his agreement, give it again a trust char- 
acter. It would be a dangerous rule to permit a man thus 
to give priority to one over another in the distribution of 
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his assets. The foundation of the priority of trust debts is, 
that the intestate has no estate until trust debts are paid; it 
is not his; he only has itin trust. To come within the rule, 
the debt must be in fact a trust debt; it is not sufficient that 
it shall be agreed to be so considered. Other persons have 
rights in this besides the deceased, and it is the law and not 
the agreement of the parties that regulates the priority. 
Judgment reversed. 


Joun R. Latimer, plaintiff in error, vs.S. H. LANE, defen- 
dant in error. 


When a defendant filed his plea to the plaintiff’s action, alleging that the 
plaintiff agreed to do certain things, on his part, to enable the defen- 
dant to procure the title to a tract of land, so as to enable him to con- 
vey the title thereto to the plaintiff, which were specially set forth in 
the plea, and that this was part and parcel of one and the same con- 
tract, and that, by reason of the plaintiff failing to perform his part of 
the contract, the defendant has been damaged to the amount for which 
the plaintiff has sued him, and claimed the right to recoup the same 
amount, by way of damages, from the plaintiff for the ‘breach of the 
contract on his part, and to set off the damages sustained by him 
against the plaintiff’s demand : 

Held, That the Court erred in sustaining a general demurrer to the de- 
fendant’s plea, and ordering the same to be stricken from the record. 


“alse representation. Recoupment. Former adjudication. 
Rescission. Before Judge ANDREWs. Hancock Superior 
Court. October Term, 1871. 


The record shows that the counter-claim sought to be re- 
couped by defendant existed before June Ist, 1865. For the 
facts of the case, see the decision. 


Linton STtepHEns; E. H. Port te, for plaintiff in error. 


R. Toomss; C. W. DuBosg, for defendant. 
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WARNER, Chief Justice. 


This was an action brought by the plaintiff against the 
defendant to recover the sum of $2,125, for five hundred 
acres of land, known as the Tye place, the plaintiff alleging 
that the defendant fraudulently represented to him that he 
had the title to said land ; that the plaintiff, on the 14th day 
of January, 1868, paid to the defendant the said sum of 
$2,125 for the land, and that the defendant bound himself 
to make a title thereto, within a reasonable time, which he 
has failed to do; that, at the time of making the contract, 
the defendant did not have the title to the land, and this suit 
was brought to recover from the defendant the money paid 
by the plaintiff therefor. 

On a former trial of this case in the Court below, the de- 
fendant pleaded that the contract for the sale of the land had 
been rescinded by the fraudulent conduct of the plaintiff, and 
the jury found a verdict, under the charge of the Court, for 
the defendant. The case was brought before this Court, and 
the judgment of the Court below was reversed, for error in 
the charge of the Court to the jury, and a new trial ordered, 
this Court holding and deciding that the defendant could not 
claim that the contract for the sale of the land had been re- 
seinded by the fraudulent conduct of the plaintiff, and at the 
same time retain the purchase-money paid him by the plain- 
tiff therefor. When the case was remanded back to the Court 
below for a new trial, the defendant withdrew his plea of a 
rescission of the contract for the sale of the land, on the 
ground of the fraudulent representations of the plaintiff, and 
filed a new plea, in which he affirmed the contract for the 
sale of the land, but alleges that the plaintiff made an agree- 
ment, which is specially set forth in the plea, by which he 
agreed to do certain things on his part to enable the defen- 
dant to procure the title to the ]and, so as to enable him to 
convey the title thereto to the plaintiff, and that this was part 
and parcel of one and the same contract, and that, by reason 
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of the plaintiffs failing to perform his part of the contract, 
he has been damaged to the amount for which the plaintiff 
has sued him, and claims the right to recoup the same amount, 
by way of damages, from the plaintiff for the breach of the 
contract on his part, and to set off the damages sustained by 
him against the plaintiff’s demand. To this plea of the de- 
fendant, the plaintiff demurred generally. The Court sus- 
tained the demurrer, and ordered the plea to be stricken, 
whereupon the defendant excepted. 

The argument before this Court, in favor of the judgment 
of the Court below, is, that the plea contained no new facts 
that were not adjudicated when the case was before this Court 
at the former term; that the defendant’s defense, as now set 
forth in his plea, is, substantially, the same now as it was 
then. We do not think so. The point in the case, as made 
by the defendant’s plea on the former hearing before this 
Court, was whether the defendant could claim to have the 
contract] for the sale of the land rescinded, on the ground of 
the plaintiff’s fraud, and, at the same time, claim to retain 
the money which he had received for the land. The plea 
now before the Court does not seek to rescind the contract on 
the ground of fraud, but, on the contrary, affirms it, and seeks 
to recoup and set off the damages which the defendant has 
sustained, in consequence of the breach of that contract on 
the part of the plaintiff. 

Recoupment is a right of the defendant to have a deduc- 
tion from the amount of the plaintiff’s damages, for the 
reason that the plaintiff has not complied with the cross 
obligations, or independent covenants, arising under the same 
contract, and includes all mutual debts and liabilities. Re- 
coupment may be pleaded in all actions, ex contractu, where, 
from any reason, the plaintiff under the same contract is, in 
good conscience, liable to the defendant: Code, 2858, 2859, 
2861. 

In our judgment, the Court below erred in sustaining the 
demurrer to the defendant’s plea. If the Act of 1870, re- 
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quiring an affidavit that all legal taxes had been paid, is a 
valid law, still, this case was not within the provisions of 


that Act. 
Let the judgment of the Court below be reversed. 


GreorGE GRANT, plaintiff in error, vs. THE STATE OF 
GeroratiA, defendant in error. 


Where, in a criminal case, the Court charges the jury, ‘‘ it is my opinion 
that you can infer from Grant’s [the defendant’s] admission, that the 
pistol which he shot had a ball in it, inasmuch as he undertook to point 
out the place where the ball struck, whether that was the place or not,’’ 
this Court is required by Revised Code, section 3183, to grant a new 
trial. 


Criminal Law. Charge of Court. Opinion upon facts. Be- 


fore Judge ANDREWS. Hart Superior Court, September 
Term, 1871. 


In the progress of the charge the Court used the follow- 
ing language: “ I further state to you, gentlemen of the jury, 
my opinion is that you can infer from Grant’s admission, that 
the pistol which he shot had a ball in it, inasmuch as he un- 
dertook to point out the place where the ball struck, whether 
that was the place or not.” 


E. P. Epwarps and Joun H. SKELTON, by Jonn C. 
RED, for plaintiff in error. 


SAMUEL LuMPKIN, Solicitor General, represented by Z. D. 
Harrison, for the State. 


MontTGomeEry, Judge. 


In this case the Court feels constrained, by section 3183 of 
the Code, to reverse the judgment of the Court below, and 
therefore renders the following judgment: Where, in a crim- 
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inal case, the Court charges the jury, “it is my opinion that 
you can infer from Grant’s [the defendant’s] admission, that 
the pistol which he shot had a ball in it, inasmuch as he un- 
dertook to point out the place where the ball struck, whether 
that was the place or not,” this Court is required by Revised 
Code, section 3183, to grant a new trial. 

Judgment reversed. 





Ann E. Hossps, plaintiff in error vs. M. M. Copy, guar- 
dian, defendant in error. 


Any party at interest who is dissatisfied with a judgment of the Ordinary, 
may appeal to the Superior Court on payment of costs and giving 
security for future costs, except in a case involving the removal of an 
administrator, ete., and this right of appeal on the terms indicated 
extends also to cases where the Ordinary has given judgment for 
money against an administrator, or guardian under a citation for a 
settlement, as provided by section 1830 of the Revised Code. 

The Act of 16th March, 1869, requiring all causes of action accruing 
before 1st of June, 1865, to be sued by the Ist of January, 1870, does 
not apply to a suit by a ward against his guardian to compel an account, 
if the ward does not come of age until after June, 1865, since the cause 
of action—the refusal of the guardian to account—did not accrue until 
the ward came of age. 


Appeal from Ordinary. Guardian and Ward. Statute of 
Limitations. Tried before Judge ANDREWS. Warren Supe- 
rior Court. October Term, 1871. 


The petition of Ann E. Hobbs to the Ordinary of Warren 
county, filed on August 2d, 1870, showed that James Hobbs 
departed this life intestate in the year 1850, and that Jane 
Hobbs became his administratrix ; that there were eleven 
distributees of said estate; that on February Ist, 1860, it 
was ascertained that each distributee was entitled to $415.13; 
that M. M. Cody became the guardian of petitioner and of 
Brewer Hobbs, two of said distributees ; that on the day and 
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year aforesaid, said guardian received the full shares of peti- 
tioner and of the said Brewer, in said estate; that petitioner 
became of age on September 8th, 1869, and has frequently 
demanded a settlement of said Cody, who has heretofore re- 
fused ; that Brewer Hobbs died some time during the late war 
intestate and without wife or child; that petitioner as his 
sister is one of his heirs-at-law, and is entitled to a ninth portion 
of his estate ; that said Cody became, by the operation of law, 
administrator upon his estate, prays for a rule nisi requiring 
said Cody to appear and settle. The Ordinary rendered a 
judgment in favor of Ann E, Hobbs for the sum of $459, 
principal debt, besides interest. M. M. Cody being dissatis- 
fied entered an appeal as follows: “The plaintiff (2?) being 
dissatisfied with the judgment of the Ordinary in the above 
stated case, and having paid all costs which have heretofore 
accrued thereon, brings N. Gallaher and tenders him as secu- 
rity on appeal; and the said M. M. Cody and N Gallaher 
acknowledge themselves held and bound unto the Ordinary 
and his successors in office, for the payment of such further 
sum of costs as may accrue in said case by reason of the ap- 
peal. This September 6th, 1870. 
M. M. CODY, [Ls] 
NICHOLAS GALLAHER. [1s] 
Attest : 
T. H. Gisson, Notary Public.” 

Upon the trial in the Superior Court, plaintiff moved to 
dismiss the appeal upon the following grounds, to-wit: 

Ist. Because the appeal bond was made payable to the 
Ordinary of Warren county. 

2d. Because said bond was conditioned to pay all future 
costs, and was not conditioned to pay the eventual condem- 


nation money. 

3d, Because said bond was not tested and approved by the 
Ordinary. 

The Court sustained the motion. Defendant moved to 
amend the bond to make it conform to the statute ; the Court 
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allowed the amendment, and plaintiff excepted. The defendant 
pleaded the Statute of Limitations, to-wit: the Act of March 
16th, 1869, it being admitted that the plaintiff became of 
age on September 8th, 1869. The case went to the jury upon 
that issue. The Court charged that plaintiff’s case was within 
the said Act,’and her claim barred. Whereupon plaintiff 
excepted and assigns the aforesaid rulings as error. 


E. H. Port e, for plaintiff in error. 


A. S. Morean; R. Toomss, for defendant. 


McCay, Judge. 


Section 3553 of the Code, allowing appeals from the judg- 
ment of the Ordinary, is general, and applies to all cases, 
The Constitution also gives this right of appeal from the Or- 
dinary. Section 3567 also fixes the terms on which the 
appeal shall be allowed. It would be judicial legislation for 
us to fix other terms. Indeed, the Legislature, by Act of 
1866, Code, section 3553, has provided other terms than were 
fixed by the old Code, in one special case. We do not feel 
authorized to make another exception. 

Section 3559, without doubt, applies to appeals from other 
Courts than the Courts of Ordinary, since section 3553 had 
made other terms for such appeals. So section 3565 must be 
confined to appeals from other Courts than Courts of Ordin- 
ary, for the reason that section 3567, in almost the next 
breath, provides that in all cases in the Court of Ordinary the 
party desiring to appeal shall pay the costs and give security for 
further costs; and this being done, the appeal shall be en- 
tered. So that we can see no ground for the belief that any 
other terms have been prescribed for appeals from the Ordi- 
nary than those fixed in section 3567 of the Code. 

It may be that the case before us is a casus omissus. If so, 
it is for the Legislature, not the Courts, to remedy the defect. 
We doubt, however, if there was any omission. The power 
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given to the Ordinary to give such judgments is only of very 
questionable propriety ; nay, even its constitutionality has 
been doubted, and it may well be that the codifiers and the 
Legislature adopting the Code, might feel that the security 
already given, to-wit: the bond taken at the appointment of 
the administrator or guardian was sufficient, and hesitated to 
entrust with the Ordinary the power to grant a judgment 
which could only be appealed from by giving new security 
whe were to be bound by the judgment. 

There was no right of action by the ward until his matur- 
ity The guardian had a right, and it was his duty, to keep 
and manage this estate until the majority of the minor. 
There was, therefore, no cause of action until after the Ist of 
June, 1865, and the Act of 1869 expressly provides that when 
the cause of action accrued after 1865, it should be regulated 
as to the Statute of Limitations by the Code. We think, 
therefore, the Court was in error in requiring the security, 
and that the cause of action was not barred. 

Judgment reversed. 


JANE E. Lowe and Cartes C, Lowe, plaintiffs in error, 
vs. O. L. CLoup, executor, ELIZABETH TARVER and Mar- 
GARET TARVER, defendants in error. 


A will, the first item of which conveys a life-estate to one of the sisters of 
testatrix, with remainder to Charles C. Lowe, the son of such sister, in 
one-half of a plantation, said half lying on the east of the Warren- 
ton road, and the second item of which, so far as material to the 
consideration of this case, reads as follows: ‘‘I give and bequeath to 
Elizabeth Tarver, (another sister,) and Margaret Ann Tarver, (daugh. 
ter of Elizabeth Tarver,) the portion of the plantation lying on the west 
side of the Warrenton road, adjoining lands belonging to Walter F, 
Lewis, Hugh Armstrong and others: provided they come and live on 
it; if not, to remain with the other lot, and at the death of Elizabeth 
Tarver and Margaret Ann Tarver, that portion of land also to go to 
Charles C. Lowe,’’ conveys a fee in the land on the west of the War- 


Vou. xty. 31. 
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renton road to Elizabeth Tarver and Margaret Ann Tarver, upon their 
compliance with the condition, that is to say, upon their going upon 
the land to live. 


Interpleader. Construction of will. Before Judge An- 
DREWs. Warren Superior Court. October Term, 1871. 


This case arose upon a bill filed by O. L. Cloud as execu- 
tor of the will of M. M. Shaw, deceased, against Elizabeth 
Tarver, Margaret Ann Tarver, Jane E. Lowe and Charles 
C. Lowe, for direction and construction of the second item of 
said will, and also praying that the legatees might be re- 
quired to interplead. The second item was as follows: 
“Ttem second. I give and bequeath to Elizabeth Tarver, 
(sister of testatrix) and Margaret Ann Tarver, (daughter of 
Elizabeth Tarver,) the portion of plantation lying on the 
west side of the Warrenton road, adjoining lands to Walter 
F. Lewis, Hugh Armstrong and others: provided they come 
and live on it; if not, to remain with the other lot, and at 
the death of Elizabeth Tarver and Margaret Ann Tarver, 
that portion of land, also, to go to Charles C. Lowe.” Eliz- 
abeth Tarver and Margaret Ann Tarver insisted that by said 
item the testatrix intended, and did, devise to them in fee 
the said land, provided they lived on it; that they elected to 
live on it, and that therefore the fee became absolute. Jane 
E. Lowe and Charles C. Lowe contended that under said 
item Elizabeth Tarver and Margaret Ann Tarver took only 
a life-estate in said land, remainder to Charles C. Lowe. The 
Court held that the Tarvers took a fee simple to said land, 
and plaintiffs in error excepted. 


R. Toomss; E. H. Porrte, for plaintiffs in error. 
Linton STEPHENS, for defendants. 


MonTGoMERY, Judge. 


Nothing remains to be added, in this case, to the decision 
as contained in the syllabus. It is therefore here repeated. 





ATLANTA, JANUARY TERM, 1872. 483 


Lathrop vs. The Soldiers’ Loan and Building Association. 


A will, the first item of which conveys a life estate to one of 
the sisters of testatrix, with remainder to Charles C. Lowe, the 
son of such sister, in one-half of a plantation, said half lying 
on the east of the Warrenton road, and the second item of 
which, so far as is material to the consideration of this case, 
reads as follow: “I give and bequeath to Elizabeth Tarver, 
(another sister,) and Margaret Ann Tarver, (daughter of 
Elizabeth Tarver,) the portion of the plantation lying on the 
west side of the Warrenton road, adjoining lands belonging to 
Walter F. Lewis, Hugh Armstrong and others: Provided 
they come and live on it. If not, to remain with the other 
lot, and at the death of Elizabeth Tarver and Margaret Ann 
Tarver, that portion of land also to go to Charles C, Lowe,” 
conveys a fee in the land on the west of the Warrenton road 
to Elizabeth Tarver and Margaret Ann Tarver, upon their 
compliance with the condition, that is to say, upon their 
going upon the land to live. 

Judgment affirmed. 


JOSEPH J. and Saraw J. LatTuHrop, plaintiffs in error, vs. 
THE Soupriers’ LoAN AND Bui.pine AssocraTIon, de- 
fendants in error. 


The Superior Court has jurisdiction to correct errors by a writ of certio- 
rari to the judgment of the Ordinary, allowing a homestead under the 
provisions of the seventh section of the Homestead Act of 1868, 

When a married woman, having a separate estate, executed a mortgage 
thereon to secure the payment of the sum of $8,000 loaned to her, 
and made an affidavit on the back of the mortgage that the money was 
to be used for the payment of the purchase-money due for the prop- 
erty ; and it appearing that the money was loaned on the faith of that 
sworn statement : 

Held, That she was estopped from controverting the facts stated in her 

affidavit on an application for homestead exemption under the Home- 
stead Act of 1868, as against the mortgagee. 

The wife having no children of her own, is not the ‘‘ head of a family’? 
of the children of her husband by a former marriage. (R.) 
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Homestead. Estoppel. Certiorari. Practice. Separate prop- 
erty. Before Judge Gisson. Richmond Superior Court. 
January Term, 1871. 


For the facts of this case, see the decision. 
Hook & GARDNER, for plaintiff in error. . 


J. GANAHL, for defendant. The property of the wife is 
not subject to homestead, unless she had assigned the prop- 
erty to the husband, or they were living apart: Code, sec- 
tion 1743. Husband the head of the family: Homestead Act, 
1869, sections 1, 27; Homestead Act, 1870, sections 3, 4; 
Constitution, Article VII., section 6. The Loan Association 
is within the exceptions, being a purchase-money creditor : 
Chambless vs. Phelps, 39 Georgia, 386. Exceptions not tria- 
ble by Ordinary. If the exceptions are tried by the Ordinary, 
the creditor being a party, he is bound: 41 Georgia, 96. Cer- 
tiorari the proper remedy. Appeal did not lie. If it did, that 
circumstance did not take away the remedy of certiorari : Con- 
stitution, Article V., section 3; 3 Bouv. Inst., section 2528 ; 
3 Hammond, 279; 14 Mass., 420; 7 Pickering, 321; 6 E. 
C. L., 521; 2 Chitty, Gen. Prac., 215. 


WARNER, Chief Justice. 


An application was made to the Ordinary of Richmond 
county by J. J. Lathrop and §. J. Lathrop, his wife, as head 
of a family, for a homestead exemption out of the value of a 
city lot in the city of Augusta, under the provisions of the 7th 
section of the Homestead Act of 1868. The Ordinary al- 
lowed the homestead, and the Soldiers’ Loan and Building 
Association, a mortgage creditor of the applicants, excepted 
to the judgment of the Ordinary allowing the homestead, on 
the ground that the applicants were not entitled to the home- 
stead exemption prayed for under the law applicable to the 
facts of the case. The exceptions were overruled by the Or- 
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diriary, and the mortgage creditor applied for and obtained a 
certiorari and brought the case before the Superior Court. 
On the hearing in the Superior Court, a motion was made 
to dismiss the certiorari, on the ground that the creditor’s 
remedy was by an appeal to the Superior Court and that a 
certiorari would not lie to correct errors of Jaw in the judg- 
ment of the Ordinary, which motion was overruled, and the 
defendants excepted. On hearing the certiorari, the Court 
sustained the same and set aside the judgment of the Or- 
dinary allowing the homestead, and defendants excepted. 
There was no error in overruling the motion to dismiss the 
certiorari. If the jurisdiction of the Superior Court to cor- 
rect errors in inferior jurisdictions by writ of certiorari, as 
conferred by the Constitution, was ousted by the provision 
for an appeal under the sixth section of the Act, (which we 
do not concede,) it certainly is not in relation to proceedings 
had under the seventh section. It appears from the evidence 
in the record that the city lot is the separate property of Mrs, 
Lathrop, that she has no children, but her husband has chil- 
dren by a former marriage. She is under no legal or moral 
obligation to support his children. She was not the head.of 
a family of the minor children of her husband within the 
meaning of the first section of the Act of 1868, and her hus- 
band and his children had no title to the property. 

It appears from the record, that on the 16th day of Feb- 
ruary, 1866, Mrs. Lathrop mortgaged the city lot to the 
Soldiers’ Loan and Building Association as her separate 
property, to secure the loan to her of the sum of $8,000 and 
interest thereon. It also appears that she made an affidavit 
on the back of said mortgage, before a Notary Public, (who 
examined her separate and apart from her husband) that the 
mortgage was executed by her free will and consent, and that 
the mortgage money was to be used for the payment of the 
money due on the purchase of the property, to John H. 
Myer, Esq. It also appears from the evidence in the record 
that the money was loaned to her on the faith of her sworn 
statement on the back of the mortgage. 
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In our judgment, Mrs. Lathrop is estopped from contro- 
verting the facts stated in her affidavit, and to allow her to 
claim a homestead exemption under the seventh section of 
the Act, as against the mortgagee, would be, to speak in the 
mildest terms, a legal fraud. We find no error in the judg- 
ment of the Superior Court in sustaining the certiorari, upon 
the facts disclosed in this record. . 

Let the judgment of the Court below be affirmed. 


Francis D. CuarK, plaintiff in error, vs. GEORGE D. CHAP- 
MAN and THE CENTRAL RAILROAD AND BANKING Com- 
PANY, garnishee, defendants in error. 


The Central Railroad and Banking Company cannot be served with a 
summons of garnishment by serving any one of its agents. The ser- 
vice must be on the President of the Company. 

The Central Railroad and Banking Company has, by law, its principal 
office of business at Savannah, and it cannot be required to answer a 
summons of garnishment in any other county than the county of Chat- 
ham, unless it appear on the record that the debt it is charged to owe 
is within some of the statutes authorizing corporations to be sued out 
of the county where the principal business office is situated. 

The garnishee is bound to answer what he is indebted, etc., before the 
calling of the cause against him at the second term, unless by leave of 
the Court, he is granted further time, and if he neglects so to answer 
until the plaintiff has obtained his judgment against the principal 
debtor, and the juries have been discharged for the term, it is error in 
the Court to permit him then to answer, unless for good cause shown. 

In this case, as it appears from the record, that the garnishee was not 
bound to answer in Richmond county at all, and was not properly 
served with the summons, we affirm the judgment of the Court, dis- 
charging the garnishee. 


Garnishment. Service on Railroad Companies, Venue. 
Time of answer. Before Judge Grisson. Richmond Su- 
perior Court, June Term, 1871. 


Francis D. Clark brought complaint against George D. 
Chapman, and served a summons of garnishment addressed 
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to the Central Railroad and Banking Company, upon Joseph 
B. Preston, agent of said company at Augusta, at the place 
of transacting the business of the corporation. After judg- 
ment had been obtained ayainst the defendant, and after the 
juries had been discharged, plaintiff moved to enter up judg- 
ment against the garnishee. The Court asked if any person 
represented the Central Railroad and Banking Company. 
No response being made, the Court sent for Davenport Jack- 
son, Esq., who had represented said company in other cases. 
After the lapse of an hour, the Court, in the meantime being 
engaged in other business, Davenport Jackson, Esq., pre- 
sented the answer of Joseph B. Preston, as agent of the 
Central Railroad and Banking Company, which the Court 
allowed to be filed, notwithstanding the objections of the 
plaintiff, and refused judgment against the garnishee, where- 
upon plaintiff excepted. 


Frank H. MItter, for plaintiff in error, cited 32 Ga. R., 
118, 119; 15 Ga. R., 188; 38 Ga. R., 299; Code, section 
3228; 30 Ga. R., 923; 38 Ga. R., 602. Plaintiff was en- 
titled to judgment against the garnishee at the first term 
after judgment against the defendant. The Central Rail- 
road and Banking Company are lessees of the Augusta and 
Savannah Railroad, and liable to suit in Richmond county, 
under Act of April 17, 1863: Code, sections 3293, 3330. 


JACKSON, LAWTON and BASINGER; DAVENPORT JACK- 
son, for defendants. No summons was served which re- 
quired a return by the garnishee or any of its agents. Suits 
must be tried in the county where the defendant resides: 
Constitution of Georgia, section 12; Code, section 5206. 
The residence of the corporation here garnisheed is in the 
county of Chatham, and it is liable to be sued only in that 
county: Charter of Central Railroad and Banking Company, 
section 21; Angell and Ames on Corp., section 107 and cases 
there cited ; 24 Ga. R., 364; 38 Ga. R., 222. Corporations 
can be sued in county other than that of residence only in 
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specified cases: 24 Ga. R., 364. Process of garnishment can 
be served upon persons residing in county other than that of 
suit: Code, sections 3486, 3487. The term “persons” in- 
cludes a corporation: Code, section 5; 24 Ga. R., 362. 


McCay, Judge. 


1. The Code provides that garnishments shall be served 
personally: Code, sections 3226, 3481; and this for a very 
foo reason. It is of great importance to the garnishee that 

e shall know he is not authorized to settle with the defend- 
ant. This he cannot know certainly and speedily by a sum- 
mons which is not personal. This same reason applies to a 
corporation. Service on any agent may fairly be allowed of 
ordinary process. It is fair to presume that the agent will 
very soon notify the chief officer or president. But a gar- 
nishment operates immediately. Any payment after service 
is illegal; and it would be grossly unfair to hold the com- 
pany bound to take notice immediately, and act at its peril, 
on a notice to a mere agent, at, perhaps, a remote point from 
its principal place of business. As we have said, the law 
requires garnishments to be served personally; and we do 
not think that section of the Code, 3293, which authorizes 
service in ordinary suits against corporations to be served by 
leaving copies, or by serving any mere agent, applies to gar- 
nishments. Personal service against corporations may be 
effected by serving the president, or other officer fulfilling 
the duties of such officer, as at common law. 

2. But the Code, sections 746, 2988, 2994, which*author- 
izes suits against railroads in other counties than the place of 
the principal business office of the company, does not apply 
to all classes of suits. Suits for damages to property or to 
person, and suits upon contracts, may be brought, the former 
in the county where the injury was done, and, in the latter, 
where the contract is made, or to be performed. But this 
debt does not appear to come within either of these classes. 
The Central Railroad Company has, by its charter, its prin- 
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cipal business office in Chatham, and it is there entitled to be 
sued, except in cases otherwise expressly provided: Acts of 
1834. We think, therefore, for these reasons, this garnish- 
ment was neither properly served, nor properly returned. It 
should have been made returnable to Chatham county, and 
been served personally, on the president of the company. We 
think the Court erred in permitting this answer to come in 
at so late a period. The law requires the answer to be at the 
first term. We see no objection to giving time until the 
judgment goes against the principal debtor, and have seve- 
ral times ruled that the Court may indulge the garnishee till 
that time. Perhaps there is no objection to indulgence for 
good reasons, up to a reasonable time before the dismissal of the 
juries. But it seems to us that, after it is too late to get a trial 
on the traverse of the answer, there ought to be very strong 
reasons for delay. The plaintiff, having got a judgment against 
the principal debtor, has a right to his judgment against 


the garnishee, who is in default, and it is unjust to him 
to put him off any longer, unless for some very good rea- 
son. But as we are clear a judgment of reversal would do 
no good, since the whole proceeding is wrong, we will not 
disturb the judgment, which, at last, is only one discharg- 
ing the garnishee. 


Judgment affirmed. 


JouN S. CoLeMAN, trustee and next friend, plaintiff in error, 
vs. THOMAS J. DAVIEs, defendant in error. 


The taking of the individual note under seal of a guardian by the hus- 
band of the ward, in settlement of the guardian’s account, which note 
is payable to the husband, as trustee of his wife, and a receipt in full 
by husband and wife to the guardian, whereby they release him ‘‘ from 
any and all liability growing out of, or connected with said guardian- 
ship,’’ and the further fact that the marriage ‘settlement, under which 
the husband is trustee, limits the property settled (of which the note is 
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part) to the wife for life, with remain ders over, is a novation of the 
original debt of the guardian, and destroys its fiduciary character. And 
if parol evidence be introduced to show that the parties really intended 
to discharge the guardian, as such, and the Judge, by his charge, leaves 
the question of discharge tothe jury and they find in the affirmative, 
this Court will not disturb the verdict. 


Novation. Discharge of guardian. Fiduciary debt. Be- 
fore Judge Gisson. Richmond Superior Court. June Term, 
1871. 


John 8. Coleman, as trustee for Carrie Wyatt Coleman, 
and next friend of Thomas D. Coleman, a minor, brought 
complaint against Thomas J. Davies upon a promissory note, 
dated May 9th, 1864, due thirty days after the date thereof, 
payable to John 8S. Coleman, as trustee, for the sum of 
$10,049.13, with interest from May Ist, 1864, returnable to 
June Term, 1870. The defendant pleaded that said note was 
given for Confederate money; also, his discharge as a bank- 
rupt on March 2d, 1870 ; also, that the consideration of said 
note was slaves. At June Term, 1871, plaintiff amended his 
declaration by adding a count upon a statement prepared by 
defendant in April, 1864, showing an indebtedness as guard- 
jan to Carrie Wyatt Coleman in the sum set forth in the 
above described note, to which amendment the defendant 
pleaded the said note as a settlement in full, and as a discharge 
from all liability on the above statement of account; also, 
that the cause of action set forth in the said amendment accrued 
upon a contract made prior to June Ist, 1865, and no action 
was brought thereon by January Ist, 1870. Amongst other 
evidence introduced, there was a trust deed under which plain- 
tiff sues, as trustee, dated May 7th, 1864, by which plaintiff 
conveyed the above described note in trust to his said wife, for 
life—remainder to her children. Also, a receipt dated May 
7th, 1864, given to defendant, signed by plaintiff and his 
said wife, acknowledging the payment of $10,049.13, in which 
is found the following language: “And we, the said John 8. 
and Carrie Wyatt Coleman, do hereby acquit and discharge 
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the said Thomas S. Davies, his heirs, executors and adminis- 
trators, from any and all liability to us and our heirs, execu- 
tors and administrators, growing out of, or connected with 
said guardianship.” Parol evidence was admitted to show 
that plaintiff, by accepting the note, intended to discharge 
the defendant as guardian. The jury found for the defend- 
ant. Whereupon plaintiff moved for a new trial, which motion 
was overruled, and plaintiffs excepted, upon the following 
among other grounds: 1st. Because the Court refused to charge 
as requested, “That a debt due by defendant, as guardian or 
trustee, is due in a fiduciary character, within the provisions of 
the Bankrupt Act, and the acceptance of the individual note 
of the guardian, without security for the amount named in 
the final receipt does not take away the fiduciary character of 
the debt.” 2d. Because the Court refused to charge as re- 
quested, “That a novation or new contract can only exist 
where the parties are separate and distinct, and that the giv- 
ing of a note May 9th, 1864, prior to the Act of November, 
1866, and the Constitution of 1868, to the husband as the 
trustee of his wife, the former ward or cestui que trust, was 
not a novation”—the Court giving said request to the word 
“distinct,” and refusiug the balance. 3d. Because the Court 
charged the jury, “That if defendant’s individual note was 
taken in discharge of his liability to Mrs. Coleman, his for- 
mer ward, and defendant had been discharged in bankruptcy 
since the giving of the note, they should discharge him from 
liability thereon.” 


Frank H. MILLE, for plaintiff in error. 1st. Promis- 
sory notes are not payment until paid: Code, section 2816. 
2d. The note was given for what Davies had previously 
stated in writing to be due by him as guardian and trustee. 
Such debt is fiduciary, and not released by a discharge in 
bankruptcy: Jones & O’Dowd vs. Russell, decided October 
dist, 1871; Bankrupt Act, March 2d, 1869, section 33; 6 
Int. Rev. R., 61; 2 Bank Reg., 74, 114; Bump Bank, 392. 
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3d. The taking of the note was not a novation : Code, sections 
1743, 2682; Collins vs. Collins, decided Sept 5th, 1871. 


JoHn T. SHEwMAKE, by brief, for defendant. Treating 
the account and note as same cause of action, the case is 
subject to Ordinance of 1865, and as a liberal discretion 
is therein given to the jury, their verdict ought not to 
be disturbed: 38 Georgia Reports, 284. But the defendant 
was released from the former debt: Code, sections 2125, 
2811, 2682; 40 Georgia Reports, 487; Chitty on Contracts, 
782, 774, 767, 777; 6 Cranch, 253; Code, section 2827 ; 9 
Georgia Reports, 223. Whether the note was accepted in 
payment of the original aecount, depends upon the intentions 
of the parties: 1 Watts & Ser., 92; 2 Dana, 90; Byles on 
Bills, 184; 15 Sergeant & Rawle, 162. Discharge was in 
full of all claims : 20 Georgia Reports, 6. The verdict be- 
ing satisfactory to the Judge below, and involving the adjust- 
ment of Confederate demands, will not be disturbed: 13 
Georgia Reports, 34, 359, 370; 38 Georgia Reports, 284; 
41 Georgia Reports, 208. Such release or discharge may 
lawfully be made by the husband and wife: 2 Kent’s Com., 
135, 137; Clancy on Husband and Wife, 104; 14 Georgia Re- 
ports, 413. The note was provable in bankruptcy : Sections 
33, 34. It was not made while acting in a fiduciary capacity: 
13 Georgia Reports, 467. 


MontTcomEry, Judge. 


The sole question necessary to be considered in this case is 
‘whether, under the facts, the note given by Davies to Cole- 
man was a novation of the original debt, and destroyed its 
fiduciary character, so as to take it out of the operation of 
the 33d section of the Bankrupt Act of March 2, 1869, and 
allow the discharge in bankruptcy of the defendant to re- 
lease him from the debt. We think that sections 2811 and 
2827 of the Code, under the facts, make the acceptance of 
the note a novation, and destroy the fiduciary character of 
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the debt. Our judgment, therefore, is, the taking of the 
individual note under seal of a guardian, by the husband of 
the ward, in settlement of the guardian’s account, which note 
is payable to the husband as trustee of his wife, and a receipt 
in full by husband and wife to the guardian, whereby they re- 
lease him “ from any and all liability growing out of or con- 
nected with said guardianship,” and the further fact that the 
marriage settlement, under which the husband is trustee, 
limits the property settled (of which the note is part) to the 
wife for life with remainders over, is a novation of the origi- 
nal debt of the guardian, and destroys its fiduciary charac- 
ter. And if parol evidence be introduced to show that the 
parties really intended to discharge the guardian as such, and 
the Judge, by his charge, leaves the question of discharge to 
the jury, and they find in the affirmative, this Court will not 
disturb the verdict. 

Judgment affirmed. 


LEon GUERIN, plaintiff in error, vs. JAcoB DANFORTH, de- 
fendant in error. 


When on the trial of a case substantial justice has been done under the 
evidence disclosed in the record, although there may have been some 
errors in the rulings of the Court, the verdict of the jury ought not to 
be disturbed. 

Whether a judgment of foreclosure of a mortgage bars a claimant under 
purchase from the mortgagor subsequent to the mortgage from setting 
up defenses which might have been made by the mortgagor, discussed. 

(R.) 





Foreclosure of mortgage. Claim. Statute of Limita- 
tions. Before Judge Greson. Richmond Superior Court. 
June Term, 1871. 


For the facts of this case see the decisions. 
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JosePH P. Carr, for plaintiff in error. Judgments only 
bind parties and privies: 3 Ga. R., 298 ; 22 Ga. R., 349; 3 
Ga. R., 460; 29 Ga. R., 743; 27 Ga. R., 64; 27 Ga. R., 
347; 1 Greenleaf’s Evidence, 189, 536; II. Phillip’s Evi- 
dence, pp. 14, 16. Persons not parties to suit cannot inter- 
pose objections: 3 Ga. R., 174; 19 Ga. R., 14; 25 Ga. R., 
383. Foreclosure at law substitute for foreclosure by bill in 
equity: 35 Ga. R., 271. All subsequent encumbrancers 
necessary parties: Story’s Eq. Plead., 193,195. Bar or ex- 
ception to the Statute of Limitations, what constitutes, ques- 
tion for the Court, but the finding of the facts is for the jury: 
6 Ga. R., 486; 5 Ga. R., 261. 


W. T. GouLtp; Frank H. MILLeEr, for defendant. Judg- 
ment of foreclosure was conclusive on the mortgagor and 
those claiming under him: 7 Ga. R., 495; 18 Ga. R., 476; 
25 Ga. R., 330. Statute of Limitations is a personal plea. 
Evidence admitted without objection not excluded from the 


consideration of the jury in the charge: 5 Ga. R., 311; 19 
Ga. R., 404: Waddail vs. Austin & Holliday, decided Sep- 
tember 19, 1871. Claimant estopped from pleading Statute 
of Limitations: 7 Ga. R., 495; 22 Ga., R., 348; 25 Ga. R., 
330. Court in possession of proceedings to foreclose mort- 
gage will do equity: 30 Ga. 775. The verdict for damages 
was right: 14 Ga. R., p. 27. 


WaRNER, Chief Justice. 


On the 24th day of April, 1861, Raoult executed a mort- 
gage deed to Metcalf on a house and lot in the city of Au- 
gusta, to secure the payment of certain described promissory 
notes therein recited. On the 22d day of March, 1869, Met- 
calf assigned the mortgage to Danforth. On the 2d day of 
January, 1865, Guerin and Raoult, who were partners, en- 
tered into a written agreement, by which Guerin agreed to 
pay the balance remaining due by Raoult for the house and 
lot, mortgaged as aforesaid. On the 5th day of December, 
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1867, Raoult, the mortgagor, bargained and sold the mort- 
gaged premises to Guerin. 

At the January Term, 1870, of Richmond Superior Court, 
Danforth filed his petition for foreclosure of his mortgage. 
Raoult pleaded the Statute of Limitations of 1869, which was 
overruled by the Court, which decision was not excepted to, 
and at the January Term of the Court, 1871, the judgment 
foreclosing the mortgage was rendered. An execution was 
issued and levied on the mortgaged property, when Guerin 
interposed his claim thereto. On the trial of the claim case, 
the plaintiff in the mortgage fi. fa. read in evidence an agree- 
ment, signed by Guerin, dated 20th May, 1869, in which he 
promised to pay Danforth, the mortgagor, in consideration of 
his forbearance to press the collection of the money due on 
the mortgage for twelve months, $100 per month. It also 
appears in the record that suit was instituted on the notes de- 
scribed in the mortgage by attachment, on the 16th day of 
December, 1869, (Raoult being a non-resident of the State,) 
and levied on the mortgaged property. ‘The jury, under the 
charge of the Court, found the property subject to the mort- 
gage lien, and ten per cent. damages. A motion was made 
for a new trial, on several grounds, which was overruled by 
by the Court, and the claimant excepted. 

The principal ground of error insisted on in the argument 
before this Court was as to the ruling of the Court below in 
relation to the right of the claimant to plead the Statute of 
Limitations of 1869, against the judgment foreclosing the 
mortgage, the Court holding that the judgment of foreclosure 
was conclusive upon that question, as against the mortgagor, 
and those claiming under him. 

If this was an origina] question before this Court, I should 
have some difficulty in holding according to the general 
principles of the law, that the claimant was concluded by 
the judgment of foreclosure of the mortgage against the 
mortgagor, he not having been a party to that proceeding. 


It is true he had notice of the mortgage lien when he pur- 
\ 
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chased the property from the mortagor, and purchased it 
subject to that lien as it appeared on the face of the mort- 
gage; but the point in the case is, whether he was concluded by 
the judgment of foreclosure against the mortgagor from show- 
ing when that judgment interfered with his interest in the 
property, that the debt which the mortgage was given to secure 
had been extinguished by payment thereof, or by the Statute 
of Limitations. If the mortgagor, by negligence or fraud, 
fails to set up his legal defense to the proceeding to foreclose 
the mortgage, is the claimant concluded from doing so when 
not a party to that proceeding? If the mortgagor or his 
special agent fail to set up any defense, it is not competent 
for any third person to interpose: Code, 3449, but does the 
judgment of foreclosure conclude those who are not parties to 
that proceeding, who claim an interest in the mortgaged prop- 
erty? As our mode of foreclosing mortgages on real estate 
is a substitute for a bill in equity, the safer course would un- 
doubtedly be to make all persons interested in the mort- 
gaged property, parties. In Knowles vs. Lawton, (18th 
Georgia Reports, 476,) this Court held, that a judgment 
foreclosing a mortgage binds not only the mortgagor, but 
also his vendee, and this it does, although the vendee may 
not be a party to it. The case of Johnston vs. Crawley (22 
Georgia Reports, 348) would seem to hold differently, but 
that case was decided by two Judges only, and when that 
same case again came before the Court, all the Judges being 
present, the principle decided in Knowles vs. Lawton appears 
to have been affirmed: 25 Georgia Reports, 316. The Court 
says in the the last case cited: “ According to the views which 
we have taken of this case, the mortgagors could not have 
resisted the foreclosure of the mortgages, and the plaintiff in 
error cannot occupy a more favorable relation to the case. 
He purchased the property subject to them, and if he wishes 
to retain it he must pay the mortgages.” The rule, estab- 
lished by the unanimous decision of this Court, as I under- 
stand it, is that the judgment of foreclosure of the mortgage 
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against the mortgagor in this case concluded the claimant 
who purchased from him subsequent to the date of the mort- 
gage from pleading the Statute of Limitations against that 
judgment, although he was no party to it, and upon that 
ground I affirm the judgment of the Court below. The ver- 
dict was right upon the merits of the case, (independent of 
the Statute of Limitationg,) and although there may have been 
some errors in the ruling of the Court, substantial jus- 
tice has been done, and the verdict ought not to be disturbed. 
Let the judgment of the Court below be affirmed. 


McCay and Monteaomery, Judges, concurring. 


My brother Montgomery and myself are not exactly pre- 
pared to say that the judgment of foreclosure is conclusive 
against the purchaser, who was no party to the judgment. 
There seems to us a violation of principle in holding that a 
judgment against one who has parted with the title at the 
time the petition for foreclosure is filed should bind the 
owner of the land, who has no opportunity to have his rights 
in the premises adjudged. But however this may be, we 
think the judgment in this case ought to be affirmed; the 
failure to sue was in pursuance of a contract made by Guerin 
for the delay, and however the mortgagor might have had a 
right to complain, Guerin is estopped from taking advantage 
of an act of indulgence, procured by him and for his conven- 
ience. This would be grossly unjust. As he procured the 
delay, he is estopped from saying it was improperly done. A 
man cannot blow hot and cold in this way. He must abide 
by what he has led the plaintiff to do. We think, therefore, 
the judgment out to be affirmed. 


Vou. XLy. O2. 
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Henry E, Ciarke, county treasurer, plaintiff in error, vs. 
SAMUEL Levy, Ordinary, defendant in error. 


The Act of October 30th, 1870, establishing a system of common schools 
and reorganizing the county boards of education, taken in connection 
with the Constitution of 1868, abolishing the Inferior Court, and ecast- 
ing its duties upon the Ordinary, is a repeal by implication of section 
878 of the Code, making the Ordinaries tfe treasurers of the boards of 
education of their respective counties. The treasurer of the county, 
and not the Ordinary, is now by law the treasurer of the board of edu- 
cation. 


Mandamus. County Board of Education, Educational 
Tax. Before Judge Grsson. Richmond Superior Court. 
June Adjourned Term, 1871. 


On the 28th day of October, 1871, Samuel Levy, Ordi- 
nary, filed his petition for mandamus against John A. Bobler, 
Tax Collector, and obtained an order requiring him to show 
cause on the 28th day of October, 1871, in term time, why 
he should not pay over to him the educational tax of said 
county, amounting to $14,000, alleged to have been levied 
by said Ordinary, upon the recommendation of the grand 
jury. It appeared that the amount of $14,000 was ordered 
to be raised by the Ordinary, and by order of the county 
board of education, pursuant to the recommendation of the 
grand jury. The tax was recommended by the grand jury 
at the Spring Term of the Superior Court, 1871, and collec- 
ted during that year. On the return day of the order, dur- 
ing the regular Adjourned Term, the Collector answered, ad- 
mitting the facts set forth in the petition. At the hearing 
the County Treasurer and county board of education were 
made parties, with the right to except as if the writ of man- 
damus had issued for or against them. The Court held that 
the Collector having collected said tax under the assessment 
of the Ordinary, under the direction of the grand jury, he 
should pay the same to said Ordinary, taking his receipt 
therefor as Ordinary and ex officio treasurer of the school 
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funds, first giving each one of his sureties notice of the same. 
Whereupon Henry E. Clarke, the County Treasurer, excep- 
ted. 


FrANK H. MILter, for plaintiff in error. 


W. H. Hutt; Barnes & Cummine, for defendant. 
McCay, Judge. 


It is very evident that it was the intent of the Legislature, 
by the Act of 1870, to put the education fund of counties, so 
far as it came from the State fund, into other hands than the” 
hands of the Ordinary, and it would be no unfair assumption 
to say that, as it can hardly be supposed it was intended there 
should be two disbursers of the educational fund, the pre- 
sumption is that the change was intended to apply also to 
any fund the counties might raise. But we think section 
378 of the Code, making the Ordinary the treasurer is in- 
consistent with the Constitution of 1868. That instrument 
makes the Ordinary, in effect, the general manager of the 
county affairs. It clothes him with the powers and casts upon 
him the duties of the Justices of the Inferior Court. It 
would be the duty of the Ordinary to take a bond from the 
disburser of this fund. Perhaps, also, it would be his duty 
to issue execution against him and his securities for it, if the 
fund was misapplied. Can he take a bond from himself? 
Can he perform towards and against himself the duties of 
the office he holds? We think not. His-duties as Ordinary 
are inconsistent with any such position as disburser of this 
fund, and this section of the Code fell with the adoption of 
the Constitution of *1868. The County Treasurer is the 
proper holder of county monies, and as no other person is 
specially pointed out, we think the disbursement of the fund 
belongs to his office. 

Judgment reversed. 
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JAMES S, HAMIL ton, plaintiff in error, vs. B. A. WILLiNG- 
HAM, defendant in error. 


When a note was given by principal and security, during the war, 
which, at the close of the war, was scaled to a gold standard, a new 
note given by principal alone for the amount thus scaled, and the 
new note accepted by the payee, in the discharge of the first note, this 
is a novation of the original contract, and thé Relief Act of 1870 is 
inapplicable to it, and no payment of taxes was necessary. 


Novation. Relief Act of 1870. Tax Affidavit. Before 
Judge Gipson. McDuffie Superior Court. October Ad- 
Sjourned ‘Term, 1871. 


Plaintiff in error brought complaint against defendant in 
error on a promissory note, dated January 30, 1866, due one 
day after date, for the sum of $494 32. It appeared from 
the evidence that the note sued on was given in renewal of a 
note made in 1863, with security, for about $3,000; that the 
original note was scaled down to a gold basis, according to a 
table of values; that the second note was signed by the prin- 
cipal alone. The Court charged the jury as follows: to-wit, 
“ A note given after the war closed for a note payable in 
Confederate money is a renewal of the old note; and unless 
there is an entire change of the priucipal parties, there is no 
novation, and the cases cited in 40 Georgia Reports, 195, 
487, do not apply to this case.” The Court further charged 
the jury that an affidavit that all legal taxes had been paid 
was necessary to a recovery. The jury found in favor of 
the defendant, and plaintiff excepted to the charge of the 


Court. 


Witii1aM Reese; CHARLES H. SuHcoxk ey, for plain- 
tiff in error. 


E. H. Portte, for defendant. 
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MontTGoOMERY, Judge. 


The facts of this case show a clear novation under Revised 
Code, sections 2125 and 2827. The release of the surety by 
the principal, the forbearance to sue, and the acceptance of a 
gold note, scaled down, when taken together, was such a new 
consideration, moving from the payee of the note to the 
maker, as to bring the case fully within the provisions of the 
sections of the Code referred to, and to sustain the judgment 
as’ announced in the syllabus, that when a note was given by 
principal and security, during the war, which, at the close of 
the war, was scaled to a gold standard, a new note given by 
principal alone for the amount thus sealed, and the new note 
accepted by the payee, in the discharge of the first note, this 
is a novation of the original contract, and the Relief Act of 
1870 is inapplicable to it, and no payment of taxes was neces- 
sary. 

Judgment reversed. 


WarrEN, LANE & Company, plaintiffs in error, vs. WIL- 
son C. Hewirt, defendant in error. 


An executory contract for the sale of goods, to be delivered at a future 
day, where both parties are aware that the seller expects to purchase 
himself to fulfill his contract, and no skill and labor or expense enters 
into the consideration, but the same is a pure speculation’upon chances, 
is contrary to the policy of the law, and can be enforced by neither 
party. But where such a contract is executed, an agent employed by 
his principal to make the contract can recover from him any money 
he may have advanced in the transaction by his authority, or without 
authority, if the principal, after such advance, ratify his agent’s act 
in making it. 


Sale for future delivery. Policy of law. Illegal Consid- 
eration. Ratification. Principal and agent. Before Judge 
Gipson. Richmond Superior Court. June Term, 1871. 
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Wilson C. Hewitt brought complaint against Warren, 
Lane & Company for the recovery of $2,000 on a due bill, 
and $2,000 on an account for cash, paid to said Warren, Lane 
& Company to invest in cotton for said Hewitt. The de- 
fendants pleaded to said action that, on December 21st, 1869, 
they received from said plaintiff $2,000, to be used as a mar- 
gin in the purchase for plaintiff of two hundred bales of 
cotton for future delivery ; that on or about December 29th, 
1869, said defendants, by Messrs. J. Henly Smith & Com- 
pany, of Baltimore, purchased in said city, for said plaintiff, 
two hundred bales o: ¢: tton, to be delivered in April follow- 
ing; that on or about February 24, 1870, the decline in 
cotton made it necessary that an additional $2,000 margin 
should be deposited, and that defendants, by direction of 
plaintiff, supplied the requisite margin, on February 26th, 
1870, in payment of the due bill sued on; that subsequently 
the further decline in cotton rendered an additional margin 
necessary, which plaintiff declined to put up, and said cot- 
ton was sold. The defendants further pleaded that said plain- 
tiff was indebted to them in the sum of $1.278 24, balance 
due after crediting plaintiff with the $2,000 sued for. It 
appeared from the evidence that, on the 21st of December, 
1869, Hewitt gave to Warren, Lane & Company, factors and 
commission merchants, of Augusta, $2,000, to be invested in 
cotton, to be delivered in April following. On December 
21st, 1869, defendants sent by express to J. Henly Smith & 
Company, of Baltimore, $3,000 in gold, with instructions to 
hypothecate it for currency, and to hold $2,000 of the 
currency, as a margin for two hundred bales of cotton, 
which Smith & Company were instructed to purchase for a 
customer of defendants, to be delivered in April, 1870. On 
December 24th, 1870, defendants borrowed from plaintiff 
$2,000 for which they gave their due bill. On December 
29th, 1869, Smith & Company purchased in Baltimore two 
hundred bales of cotton, at twenty-five and three-fourths 
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cents per pound, to be delivered in April, 1870, at seller’s 
option. In February, 1870, Smith & Company called for 
an additional margin, and, on February 26, 1870, said addi- 
tional margin of $2,000, was furnished by said defendanis, 
and Smith & Company notified that the person for whom the 
cotton was purchased declined to put up any more. On 
March 2d, 1870, the cotton was sold, at a loss of $5,016 27, 
which was paid by defendants. When the cotton was or- 
dered plaintiff’s name was not disclosed. On May 16th, 1870, 
plaintiff commenced this action on the due bill. At the 
June Term, 1870, the petition was amended, and the $2,000 
first deposited with defendants to invest in cotton was sued 
for. During the examination of Henry F. Russell, Esq., 
a witness for the defendant, the Court asked said witness to 
explain the character of these transactions, and remarked 
that it was made his duty to recommend amendments to the 
Penal Code, and, at the same, addressed William A. Walton, 
Esq., one of defendant’s counsel, and called his attention to 
section 2596 of the Code, saying that the section was in the 
wrong place; that it ought to be among the penal laws. 
The jury found for the plaintiff $2,000, without interest, 
and canceled the claim of defendants against plaintiff. A 
motion was made for a new trial, which was overruled by 
the Court. Whereupon defendants excepted upon the fol- 
lowing grounds, to-wit: 

Ist. Because the verdict of the jury is contrary to law and 
the justice and equity of the case. 

2d. Because said verdict is contrary to evidence and the 
weight of evidence, and without sufficient evidence to war- 
rant the finding. 

3d. Because the Court erred in charging the jury, at the 
request of plaintiff’s counsel, “that if defendants contracted 
for a sale of cotton, to be delivered plaintiff at a future day, 
and both parties were aware that the defendants expected to 
purchase themselves to fulfill their contract, and no skill and 
labor, or expense, entered into the consideration, it was a spec- 
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ulation upon the chance of the rise of cotton, and cannot be 
enforced.” 

4th. Because the Court erred in charging the jury, at the 
request of plaintiff’s counsel, “that a due bill for borrowed 
money can be recovered on, however illegal the other features 
of the transactions between the parties may be.” 

5th. Because the Court erred in charging the jury, as re- 
requested by plaintiff’s counsel, that, “where an agreement 
is entered into between parties in Georgia, to be carried into 
effect in New York or Maryland, it is to be controlled by the 
laws of Georgia, unless it is made to appear that the laws of 
New York or Maryland are different from those of Georgia, 
and the onus is upon the défendant to shew it.” 

6th. Because the Court erred in refusing to charge the jury, 
as requested by defendants’ counsel, “that the law presumed 
that parties contract with reference to the law, and do not in- 
tend to violate it, and it is incumbent upon the parties who 
allege that the contract was illegal, to prove it.” 

7th. Because the Court erred in charging the jury as fol- 
lows: “If, after you have considered the evidence, you shall 
be of opinion that this is a contract for the future delivery of 
cotton or not, at option of seller, it is contrary to public 
policy, and cannot be enforced in the Courts; therefore, if the 
defendants have advanced money for such a purpose, it can- 
not be recovered, neither can the plaintiff recover back from 
defendants any sum advanced by him for such a purpose, if 
invested as requested. If a party selling may or may not 
deliver, but settle the difference, it is nothing more or less 
than betting on the price of cotton, at a given time in the 
future, and must, at least, be a pure speculation on chances ; 
and, therefore, contrary to the policy of the law. If, then, 
in pursuance of the contract made between Hewitt and War- 
ren, Lane & Company, in December, 1867, Warren, Lane & 
Company purchased, in Baltimore, through Smith & Com- 
pany, two hundred bales of cotton for future delivery in 
April, at the option of the seller, it is a contract against 





ATLANTA, JANUARY TERM, 1872. 505 


Warren, Lane & Company vs. Hewitt. 








the policy of the law, and cannot be enforced, or any portion 
of it, by either party, and the sum advanced by defendants, 
or commissions claimed for the same, cannot be allowed.” 

8th. Because the Court erred, and made an impression on 
the jury adverse to defendants, in this, that during the ex- 
amination of Henry F. Russell, a witness for the defendants, 
the Judge asked said witness to explain the character of these 
transactions, meaning the buying cotton for future delivery, 
and remarked that it was made his duty to recommend amend- 
ments to the Penal Code, and, at the same time, addressed 
William A. Walton, Esq., one of defendants’ counsel, and 
called his attention to section 2596 of the Code, saying that 
it, the section, was in the wrong place; that it ought to be 
among the penal laws; all which was said by him in the 
presence and hearing of the jury, and was calculated to make 
the jury believe that defendants’ conduct was obnoxious to 
the provisions of said section of the Code. 


W. H. Hux; J.C. C. Buack, for plaintiffs in error. The 
charge referred to in the 6th ground was law, and applicable: 
16 Ga. R., 162; 19 Ga. R., 75. The 3d, 5th and 7th grounds 
involve Code, section 2596, and its applicability to the case. 
That section is not the law of this case. The contract be- 
tween Hewitt and the seller of the cotton was not a Georgia 
contract. Our Court will presume that the common law pre- 
vails in the other States: 34 Ga. R., 407 ; Story on Contracts, 
vol. 2d, sec. 776. If it was valid in Maryland, it is valid 
everywhere: 2 Ga. R., 165. If section 2596 of the Code 
was applicable to the original transaction, this would not pre- 
vent Warren, Lane & Company from recovering the money 
paid for Hewitt: 2 Wilson R., 309; 4 Burrows R., 2069 ; 11 
Wheaton R., 272; 3 Ga. R., 176; 30 Ga. R., 547. If there 
had been a profit, and it had been paid to Warren, Lane & 
Company, they could not set up the illegality of the original 
transaction to defeat Hewitt’s recovery from them: 1 Boss. 


and Pull. R., 3; 11 Wheaton R., 592; 12 Howard, 79; 18 
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Howard, 510; 2 Wallace, 79. As to the 8th ground, see 
Code, section 3183; 34 Ga. R., 263 ; 37 Ga. R., 218; 38 Ga. 
R., 73. The statute is imperative: 39 Ga. R., 603. This 
transaction has no shadow of illegality at common law: Ben- 
jamin on Sales, 60; 2 Bingham New Cases, 722. 


JosePpH P, Carr; FRANK H. MILter, for defendant: 
Ist. A parol contract to purchase cotton for future delivery, 
made in Georgia, is void: Code, sections 2596, 2169; Ham- 
berger vs. Powell, decided September 5th, 1871. 2d. A con- 
tract void in Georgia is void everywhere: Law Times, Oct., 
1871, 189; In Re. Conrad, Story C. L., 248. 3d. The legal 
features of a contract can be enforced, however illegal the 
others are: 39 Ga. R., 531; 41 Jbid., 331; Code, sec. 2707. 
4th. The law of the place of performance must be shown to 
be different from the law of Georgia, otherwise the law of 
Georgia construes the contract: 38 Ga. R., 129; 31 Jbid., 
210; 41 Tbid., 449; 37 Ibid., 428; 34 Tbid., 415. Sth. If the 
finding of the jury was right under the law applicable to the 
statement of facts in the record, it should not be disturbed : 


42 Ga. R., 249; 40 Ibid., 254; 35 Ibid., 54. 
MontTGomery, Judge. 


This was a suit by the defendant in error to recover the 
amount of a due bill for $2,000, borrowed by the plaintiffs in 
error. 

A set-off was filed, which originated as follows: On De- 
cember 20th, 1869, Hewitt employed Warren, Lane & Com- 
pany, as factors and cotton brokers, to purchase two hundred 
bales of cotton for him, to be delivered in April following, 
“at seller’s option.” He placed $2,000 in their hands as a 
“margin.” The cotton was purchased in Baltimore, through 
a commercial house of that city, and the “margin” deposited 
with that house. The purchase was made December 29th. 
On December 24th, Hewitt loaned Warren, Lane & Com- 
pany $2,000 more, for which they gave the due bill sued on. 
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In February, the Baltimore firm notified Warren, Lane & 
Company that, owing to the decline in cotton, the margin 
was exhausted, and called for a further margin. Warren, 
Lane & Company telegraphed that it would be made good, 
before seeing Hewitt. They afterwards (the next day) saw 
him and told him what they had done. One of the firm of 
Warren, Lane & Company testified that Hewitt acquiesced. 
Hewitt, however, denies this. At all events they sent on 
$2,000 as a further margin. In March, cotton still declining, 
they were again telegraphed by their Baltimore correspon- 
dents that a further margin was required. They informed 
Hewitt, and he declined to have anything further to do with 
the transaction. The cotton was then sold at a loss of about 
$5,200—the balance of which, some $1,200, Warren, Lane & 
Company paid. And this sum, together with the $2,000 
sent forward in February, they pleaded as a set-off to the due 
bill, and seek to recover the balance. 

The Judge, in his charge to the jury, and in his judgment 
refusing a new trial, treats Warren, Lane & Company as a 
principal party to the transaction, and as selling the cotton 
to Hewitt. This error is fundamental. ‘The evidence shows 
that they only acted as his agents in effecting the purchase in 
Baltimore. The transaction for the purchase of the cotton 
was clearly such as indicated in section 2596 of the Code, and 
would not have been enforced, as between Hewitt and the 
seller, in favor of either party. 

1. But where that transaction has been completed, and 
Warren, Lane & Company seek to recover advances made by 
them, in good faith, as the agents of Hewitt, which advances 
were authorized or ratified by him, we think they are enti- 
tled todoso. Hada profit been made on the transaction, and 
had such profit come into the hands of Warren, Lane & 
Company, as it would have done, the authorities aré clear, 
that Hewitt could have compelled them to pay it over to 
him: 18 Howard, 510; 2 Wallace, 79; Tenant vs. Elliott, 
1 Bos. and Pul., 3; Farmer vs. Russell, Zb., 296; Thomson 
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vs. Thomson, 7, Ves., 473 ; Sharpe vs. Taylor, 2 Phillips Ch., 
801. See McBlair vs. Gibbs, 17 Howard, 232; Ingram vs, 
Mitchell, 30 Ga., 547. And where money is lent for the pay- 
ment of a debt originating in a contract, which the law would 
not have enforced, it can be recovered back: Alcinbrook vs, 
Hall, 2 Wils., 309 ; Barjeau vs. Walmsley, 2 Str., 1249. See 
Armstrong vs. Toler, 11 Wheaton, 272. If the law refuses 
to enforce a contract on the ground that it is against public 
policy, it does not necessarily follow that such contract is ille- 
gal. A parol contract for the sale of lands will not be en- 
forced, as against public policy. But no one ever thought of 
calling such a contract illegal. Money loaned to pay for 
land so contracted for could certainly be recovered, though 
the lender knew the purpose for which it was borrowed. It 
is true, that where a statute makes the payment of money on 
a certain class of contracts an unlawful act and attaches a 
penalty thereto, the Court of King’s Bench have decided that 
money lent to make such payment, with knowledge of the 
purpose on the part of the lender, cannot be recovered: Can- 
non vs. Bryce, 3 Barn. and Ald., 179. But the Court is 
careful to draw the distinction between the statute then un- 
der consideration, which “absolutely prohibited the payment 
of money,” and the statute against gaming, which “contains 
no prohibition against the payment of money lost at play.” 
And hence, money loaned to pay a debt of this latter class 
has been held to be recoverable. The distinction is, perhaps, , 
narrow, but is fully supported by the authorities. 

It is to be noted that the contract for the purchase of this 
cotton is not such an one as the Judge, who tried this case, 
supposes, to-wit: one in which it was at the option of the 
seller to deliver or not as he pleased. Cotton sold to be de- 
livered in any given month “at seller’s option,” means that 
the time of delivery, within the month, is at the optien of the 
seller, not that he may deliver or pay the difference between 
the contract price and the market price at the time of de- 
livery. The witnesses, Russell and Sibley, are explicit on 
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this point, and the meaning here given to the phrase is the 
known commercial acceptation of the term. Such a contract, 
as Judge Gibson supposes this one to have been, not being 
before us, no opinion as to its validity or the validity of any 
collateral engagements growing out of it is expressed. This 
contract for the purchase of the cotton, then, not being illegal, 
but only one which it is not the policy of the law to enforce, 
Warren, Lane & Company, in our opinion, are entitled to re- 
cover all authorized advances made by them as Hewitt’s agents 
and those made without authority from him, if he after- 
wards ratified their action in making the advances. The 
judgment of the Court below is therefore reversed, on the 
ground that the Court erred in charging the jury that “the 
sum advanced by defendants, or commissions claimed for 
the same, cannot be allowed ;” this Court being of opinion 
that it should be left to the jury to say whether Hewitt au- 
thorized or ratified the action of his agents in making the 
advances, and if he did, they were entitled to have their set- 
off allowed to the extent of the authority given, and the 
ratification. 


Epmonp G. Scrueaes, plaintiff in error, vs. WILLIAM GIB- 
son and Cicero Grpson, administrators, defendants in 
error. 


When a set-off had been pleaded to the plaintiffs’ action, it was error to 
allow the plaintiffs, on their own motion, to dismiss their own ac- 
tion, on the ground of their own default in not having paid all legal 
taxes on their own debt, as required by the Act of 1870. 


Set-off. Tax affidavit. Relief Act of 1870. Dismissal of 
suit. Before Judge Twiaas. Glasscock Superior Court. 
September Term, 1871. 


William Gibson and Cicero Gibson, as administrators upon 
the estate of Sterling Gibson, deceased, brought complaint 
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against Edmond G. Scruggs, upon a promissory note, dated 
January Ist, 1862, and due one day after the date thereof. 
The defendant pleaded as set-off a counter-claim against 
plaintiffs exceeding the demand sued on, and asked judgment 
for the surplus. The case being called for trial, the plain- 
tiffs moved to dismiss the action because the affidavit of the 
payment of taxes had not been filed, as required by the Act 
of 1870. The defendant objected upon the ground that the 
plea of set-off filed exceeded in amount the demand of plain- 
tiffs, and that he waived all advantage that might be taken 
on account of failure to file the tax affidavit. The Court 
allowed the action to be dismissed, and defendant excepted. 


E. H. Potties, by brief, for plaintiffs in error. 


C. 8. DuBose; CArswELL & DENNY, for defendants. 


Warner, Chief Justice. 


The plaintiffs in the Court below brought an action ona 
promissory note against the defendant, who filed a plea of 
set-off. On the trial of the case the plaintiffs made a motion 
to dismiss their own suit on the ground of their own default 
in not having filed an affidavit that all legal taxes had been 
paid on their own debt, as required by the Act of 1870. The 
defendant resisted the motion, on the ground that he had 
pleaded a set-off for a larger amount than the plaintiffs’ de- 
mand, and expressly waived any and all right to demand 
that an affidavit of payment of taxes should be made or filed, 
as required by the Act of 1870. The Court dismissed the 
plaintiffs’ action, and the defendant excepted. 

In our judgment it was error for the Court to dismiss the 
plaintiffs’ action, on their own motion, against the consent of 
the defendant, on the statement of facts disclosed in the rec- 
ord: Code, section 2856. Whatever else may be said of the 
Act of 1870, it cannot reasonably be claimed that it was in- 
tended to allow parties to take advantage of their own wrong. 

Let the judgment of the Court below be reversed. 
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JorDAN F, VEAL, plaintiff in error, vs. ANDREW J. VEAL, 

administrator, defendant in error. 

1. When in a proceeding under sections 4005, 4013 of the Code, against 
one as a tenant holding over, the defendant denies the tenancy, and 
sets up that he entered as the owner, and not as tenant, and an issue 
is formed and on trial, and the assumed landlord dies, and his admin- 
istrator is made a party, the defendant cannot be sworn as a witness in 
his own behalf, unless for the special purpose of proving some fact 
transpiring since the death of the alleged landlord. 

2. The verdict of the jury in this case, though not entirely satisfactory, 
is yet not so contrary to the testimony as to justify this Court in over- 
ruling the judgment of the Judge refusing a new trial. 


Proceeding against tenant holding over. Motion for new 
trial. Evidence. Before R. L. WARTHEN, Esq., presiding by 
consent. Washington Superior Court. October Adjourned 
Term, 1870. 


Andrew J. Veal, as guardian for his father Edward Veal, . 
made affidavit on the 11th day of February, 1870, that he 
was the legal owner of a certain tract of land situated in 
Washington county, and that Jordan F. Veal was then occu- 
pying said land by sufferance; that deponent had demanded 
possession and said Jordan had refused to deliver the same to 
him. Whereupon, the usual warrant for the possession of 
the land issued. Jordan F. Veal made a counter-affidavit, 
and the case was returned to Washington Superior Court. 
Edward Veal having, in the meantime, died, Andrew J. 
Veal, as his administrator, was made the party plaintiff by 
consent. The cause being at issue, was submitted to a jury, 
who found for the plaintiff. A motion was'made by defen- 
dant for a new trial, which was overruled by the Court. 
Whereupon, plaintiff excepted, upon the ground, among 
others, that the Court erred in refusing to admit Jordan F. 
Veal as a witness in his own behalf, the other party to the 
contract being dead. 


LANGMADE & Evans, for plaintiff in error. 


Joun N, Grtmore; CarswELL & Denny, for defendant. 
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McCay, Judge. 


The issue in this case is made by the two affidavits. The 
plaintiff’s affidavit declares that the defendant is the tenant 
of the deceased. The defendant’s affidavit denies this, and 
that alone is the issue or cause of action on trial. It seems 
to us, therefore, that the defendant comes directly within the 
exception in the Evidence Act. The issue or cause of action 
on trial is whether the defendant was the tenant of his father, 
and the father being dead, the case comes almost within the 
words as well as the spirit of the exception: Code, sec. 3798. 

We should have been, perhaps, better satisfied with this 
verdict had it been for the other side. But it is not decidedly 
and strongly against the weight of evidence. We, too, are 
not a jury, and it would strike at the very root of the right 
of trial by jury if the Courts were to interfere in every case 
where they disagreed with the jury as to the proper verdict 
in a given case. The verdict must be such as to show pas- 
sion, prejudice, ete. If calm, honest men may differ as to the 
proper verdict, the Courts ought not to interfere. 

Judgment affirmed. 


T. N. Beau, administrator, plaintiff in error, vs. EDWARD 
J. Coats, principal, and W. E. CarsweELL and JOHN 
SMITH, securities, defendants in error. 


An affidavit to open a judgment, upon the sole ground that the defendant 
is willing to return to the plaintiff in fi. fa. the property, the purchase 
of which created the debt on which the judgment is founded, should 
have been dismissed and the sheriff ordered to proceed with the sale. 


Relief. Tender. Motion to open judgment. Before Judge 
Rogpinson. Wilkinson Superior Court. April Term, 1871. 


On the 29th day of November, 1869, an execution issued 
from Wilkinson Superior Court, in favor of plaintiff in error, 
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against defendants in error, for the sum of $2471.00, besides 
interest and costs. This execution was levied upon a certain 
tract of land, as the property of Edward J. Coats, on Febru- 
ary 27th, 1868. On the 11th day of February, 1869, Ed- 
ward J. Coats made affidavit that “said fi. fa. was issued 
upon a judgment entered upon a contract made prior to June 
Ist, 1865, and that defendant makes this affidavit in order to 
obtain the benefits of ‘An Act for the relief of debtors, and 
to authorize the adjustment of debts upon the principles of 
equity.’” At the April Term, 1869, said defendant in error 
moved to have said judgment opened, upon three grounds, 
the second of which was as follows: “ Defendant further states 
that said contract was a note given for land purchased by de- 
fendant from plaintiff; that this defendant still has said land 
in possession, in his own right, and that he is and has been 
willing to return the same, with just and reasonable compen- 
sation for the use, rents and profits thereof, for the time the 
same has been in the possession of this defendant.” The 
Court overruled the first and third grounds and sustained the 
second, whereupon plaintiff in execution excepted. 


J. RUTHERFORD; J. WINGFIELD; E. CumMMING, for plain- 
tiff in error. 


J. G. Ockrneton; F. CHamBers, by brief, for defendants. 


MontTGoMERY, Judge. 


This was an effort made by one of the defendants, (the prin- 
cipal in the debt sued on,) to avail himself of the provisions 
of the third section of the Relief Act of 1868. That section 
does not vary essentially, so far as defendant in this case at- 
tempts to avail himself of it, from the proviso to the fifteenth 
section to the Relief Act of 1870. That has been declared 
by this Court to be unconstitntional, in Abercrombie vs. Bax- 
ter, decided October 17th, 1871. The third section of the 
Relief Act of 1868, so far as applicable to cases like the pres- 
ent, must share the same fate. See, also, 42 Georgia, 61. 

Vou. xiv 33. 
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Our judgment, therefore, is that an affidavit to open a judg- 
ment upon the sole ground that the defendant is willing to 
return to the plaintiff in fi. fa. the property, the purchase of 
which created the debt on which the judgment is founded, 
should have been dismissed and the sheriff ordered to pro- 
ceed with the sale. 

Judgment reversed. 


JAMES A. WILSON eft al., plaintiffs in error, vs. A. A. BELL, 
administrator, defendant in error. 


A widow dying within less time than one year after administration on the 
estate of her deceased husband, without having made her election to 
take a child’s part of the real estate, in lieu of her dower, her admin- 
istrator is not entitled to receive or to recover such child’s part after 


her death. 


Distribution. Election by widow. Before Judge Rostn- 
son. Morgan Superior Court. March Adjourned Term, 


1871. 


This case was an appeal from the Court of Ordinary upon 
the distribution of the estate of Briggs H. Moultrie, deceased. 
Briggs H. Moultrie departed this life in August, 1862, in- 
testate, leaving a widow and six children. His widow, Mary 
J. Moultrie, died in April, 1863. The defendant in error 
was appointed administrator, de bonis non, on the estate of 
Briggs H. Moultrie, in March, 1869. The commissioners 
appointed to make the distribution set apart to the adminis- 
trator of Mary J. Moultrie one-seventh of the entire estate, 
she never having elected, during life, to take a child’s part. 
The remainder of the estate was divided equally between the 
six children. The Ordinary confirmed this appointment, and 
an appeal was entered to the Superior Court. There being 
no question of fact involved, the case was submitted to the 
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Court. After argument had, the decision of the Ordinary 
was affirmed. Whereupon, four of the said children, being 
by a former wife of said Briggs H. Moultrie, deceased, ex- 
cepted, and assign said ruling as error. 


A.G. & F.C. Fosrsr, for plaintiffs in error, cited Prince’s 
Digest, 229 ; Cobb’s New Digest, 230; 9 Ga. R., 189. 


McHenry & McHEnry, for defendant, cited Code, sec- 
tions 2220, 2448, 2447; 9 Ga. R., 189. 


Warner, Chief Justice. 


This case came on to be heard in the Court below on an 
appeal from the Court of Ordinary. It appears, from the 
record, that Moultrie died intestate, in August, 1862, leaving 
a widow and six children, four of whom were by a former 
wife, and two by the wife living at the time of his death. 
In April, 1863, the widow of Moultrie died intestate, and 
Reid was appointed administrator on her estate. The widow 
died within the time allowed by law for making her election 
to take a child’s part of the real estate of her deceased hus- 
band, in lieu of dower, and without having made such an 
election. The Court decided that, in the distribution of the 
real estate of Moultrie, the intestate, that the administrator 
of his widow was entitled to receive one share—that is to say, 
one-seventh part thereof. This was error, according to the 
ruling of this Court in Beavors vs. Winn ef al., 9 Georgia 
Reports, 189. The decision of the Court in that case con- 
trols the question made by the record in this case. 

Let the judgment of the Court below be reversed. 
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Joe Duruay, plaintiff in error, vs. THE STATE OF GEOR- 
GIA, defendant in error. 


In a murder trial, if the State prove by cross-examination of a witness 
for the defense, that ‘‘ not a negro in the neighborhood was friendly to 
prisoner’’ (who was himself a negro) and the evidence of guilt rests 
solely on the testimony of one witness, wha was also unfriendly to 
prisoner, and the prisoner offer to prove the cause of his unpopularity 
with his own race, he should be permitted to do so. 


Criminal law. Murder. Principal in the second degree, 
New trial. Before Judge Ropinson. Greene Superior Court. 
September Term, 1871. 


The plaintiff in error, a person of color, was indicted as 
principal in the second degree to the murder of Jeff Chen- 
nault. Upon the trial, Felix Gresham, a material witness for 
the plaintiff in error, upon cross-examination by the State, 


testified that “not a negro in the neighborhood was friendly 
to prisoner.” Plaintiff in error then proposed to prove the 
cause of this unfriendly feeling, and the Court excluded the 
evidence. The jury found plaintiff in error guilty of mur- 
der as principal in the second degree. Whereupon, plaintiff 
in error moved for a new trial upon several grounds, the first 
of which it is only necessary to an understanding of the de- 
cision of the Court, hereto set forth, to-wit: 

1st. Because the Court erred in refusing to allow defend- 
ant’s counsel to prove the cause of bad feeling between de- 
fendant and the deceased, previous to the difficulty, and also 
the cause of bad feeling between the defendant and the col- 
ored witnesses for the State, after it had been proven that 
this bad feeling existed. The motion for a new trial was 
overruled, and plaintiff in error excepted. 


Epwarp L. Lewis, by brief, for plaintiff in error, cited 
31 Ga. R., 167; 28th, Lbid., 200; 1st Chitty’s Criminal 
Law, 258; 12 Ga. R., 500. 
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FLemMInG JoRDAN, Solicitor General, by brief, for the 
State. 


MonTGoMERY, Judge. 


The only assignment of error we deem it necessary to no- 
tice in this case is the refusal of the Court to permit the 
prisoner, after the State had shown his unpopularity with his 
own race in the neighborhood, to prove the cause of the ill- 
feeling towards him. In this we think the Court erred, the 
more especially as the only witness who testified to the pris- 
oner’s guilt was himself proven to be unfriendly to him. 
Had the jury known the cause of this unfriendly feeling, 
they would have been better able to estimate the weight of 
the testimony against the prisoner. 

Let the judgment be reversed. 


A. G. Foster, plaintiff in error, vs. EARLY W. THRASHER, 
defendant in error. 


When, in a contest between judgment creditors, in the distribution of 
money raised from the sale of defendant’s property, it was offered to 
prove the sayings of defendant, that the judgment of one of the credi- 
tors was paid, and it was alleged that there was proof of a conspiracy 
between the defendant and that creditor to keep open the execution 
with the intent to defraud other creditors : 

Held, that the evidence was properly rejected, there being no proof of a 
conspiracy at the time the sayings sought to be proven were made. 

In this case the evidence justifies the verdict, since, even admitting that 
the older ji. fa. is to be credited with $17,000 in 1864, there is still 
more due, apparently, upon it than the jury have found, even if the 
usury proved is a proper deduction, which we do not admit. 


Money rule. Evidence Usury. Before Judge Roprnson. 
Morgan Superior Court. March Adjourned Term, 1872. 


Early W. Thrasher held an execution against Baldwin Cope- 
land, issued from Green Superior Court, September Term, 1860, 
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for $15,989.52. A. G. Foster held an execution against said 
Copeland, issued from Greene Superior Court, March Term, 
1863, for $4,039.09, principal, and $620.44, interest. Fos- 
ter’s execution was levied upon a house in Madison, on No- 
vember Ist, 1867, which was sold by the sheriff on January 
7th, 1868, for net sum of $2,159. In August or September, 
1863, Copeland paid to Thrasher $17,000 in Confederate 
money, taking receipt for the same. This amount was not 
credited upon the execution because it was not at hand. Af- 
ter the sale Thrasher and Copeland agreed that the $17,000 
Confederate currency should be counted as only $10,000. 
Thrasher entered a credit of that amount on the execution on 
March 19th, 1869, as of September, 1863. Foster contended 
that Thrasher’s execution was fully paid off and discharged. 
An issue was formed and submitted toa jury. There was 
some evidence introduced as to there being usury in the orig- 
inal indebtedness from Copeland to Thrasher. Foster sought 
to prove the sayings of Copeland in the absence of Thrasher, 
as to the payment of the execution, upon the alleged ground 
that there existed a conspiracy between Thrasher and Cope- 
land to keep the execution open, with intent to defraud other 
creditors, The jury found due to Thrasher upon his execu- 
tion $2,407.48. A motion was made for a new trial, which 
was overruled by the Court, whereupon plaintiff excepted 
upon the following, among other grounds: “1st. Because a 
new trial was refused upon the ground that the verdict was 
contrary to evidence and principles of justice and equity. 2d. 
Because a new trial was refused on the ground that the ver- 
dict was contrary to the following charge of the Court: “The 
effect of usury is to annul and make void the contract for 
the usury, the lender having the right to recover the princi- 
pal sum, with legal interest.” 3d. Because a new trial was 
refused on the ground that the Court erred in refusing to 
allow the sayings of Copeland to be given in evidence.” 
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A. G. & F.C. Foster; J. A. Bruvups, for plaintiff in 
error. Ist. A new trial should be granted because the ver- 
dict is contrary to the evidence: Code, sections 3662, 3666; 
15 Georgia Reports, 565; 17 Georgia Reports, 228 ; 18 Geor- 
gia Reports, 367; 19 Georgia Reports, 145; 20 Georgia Re- 
ports, 135, 671, 652; 24 Georgia Reports, 591; 25 Georgia 
Reports, 576; 26 Georgia Reports, 325, 360; 30 Georgia Re- 
ports, 1, 116. 2d. The sayings of Copeland admissible: 
Code: section 3663. 


A. Resse; THRASHER & THRASHER, for defendant. 


McCay, Judge. 


The evidence offered of the sayings of the defendant dur- 
ing the war, that he had, a few days before, paid this judg- 
ment, was, as it seems to us, properly rejected. It was in no 
sense part of the res geste, since it was, to say the least of it, 
several days after the act is claimed to have been done. Nor 
was it admissible as the sayings of one of several conspira- 
tors. We recognize the rule, that if you establish a con- 
spiracy to defraud the other creditors, between one creditor 
and the debtor, the sayings of one may be good against the 
other. But the declaration must be made during the exist- 
ence of the conspiracy. Even a conspirator is not bound by 
the sayings of his fellow, at a period when the conspiracy 
did not exist. There is no pretense here of any evidence 
that there was any combination between these parties at the 
time this declaration of the defendant was made. Indeed, 
it, upon its very face, implies that at that time no such com- 
bination existed. 

We see no reason to disturb this verdict. Putting the 
ease in the strongest light against the verdict, the ji. fa. is 
still open for as much as the jury have found, even though 
the usury be deducted. We are not prepared to say that 
ereditors have a right to set up usury between the debtor and a 
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creditor, which has been reduced to judgment. We incline 
to think not; but as the verdict is sustainable in any event, 
we will not go into that subject. 

Judgment affirmed. 


Briaes H. Naprer and Exizasetu J. Napier, plaintiffs 
in error, vs. ELIJAH E. JoNnEs, defendant in error. 


1, If, in a suit against a guardian, by his ward and her husband, for 
wasting the ward’s estate, long and complicated accounts, running 
through a series of years, are submitted to the jury without having 
been referred to an auditor, and the Judge charges the jury correctly 
as to the liability of the guardian for mixing his ward’s funds with his 
own, but the record does not show that the Court was requested to in- 
struct them, or that he did instruct them, as to the rules by which they 
were to be guided in making their calculations as to the proper credits 
to be allowed the guardian in his disbursements, the items of which 
are not specifically surcharged and falsified, and they return a verdict 
in favor of complainants for a round sum, not indicating the process 
by which they arrived at the result, this Court will not undertake to 
say, at the instance of the complainants, that the verdict is contrary to 
evidence, and the principles of justice and equity, or to the charge of 
the Court. Nor will the Court grant a new trial on the ground that 
the verdict is contrary to law, where no such assignment of error ap- 
pears in the record. 

2. Where such accounts are so submitted to the jury, and the accounts 
run through the entire period of the war, involving the receipt and 
payment of large sums of Confederate money by the guardian, the 
jury will be allowed a liberal discretion in adjusting the equities 
between the parties, under the Ordinance of 1865, and this Court 
will not sean too critically the result at which they arrive, no bad faith 
appearing on the part of the guardian. 

8. The law allowing compound interest to be charged against trustees 
after six years, and annually thereafter, in certain specified cases, was 
suspended during the war by Act of December 6th, 1862, which takes 
precedence of the Code by Act of December 13th, 1862. 

4, The returns of a guardian, made in good faith, are only prima facie 
evidence against him, and may be explained by parol evidence. In 
the charge upon this point the Court erred, but it was in favor of com- 


plainants. 
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5. The remaining errors complained of, conceding them to be errors, 
were immaterial, and could not have influenced the verdict. 


Guardian and ward. Assignment of error. Ordinance 
of 1865. Compounding interest. Before Judge Ropinson. 
Morgan Superior Court. March Term, 1871. 


Plaintiffs in error filed their bill against defendant in error 
and charged that Elizabeth J. Napier, the wife of Briggs H. 
Napier, is the grand-daughter of defendant in error, and also 
of one Elias Reid, formerly of the city of Savannah; that 
Elias Reid died in the year 1854, leaving a large estate, one- 
half of which was bequeathed to said Elizabeth J. Napier 
and her brother and sister; that during the same year defen- 
dant in error was appointed guardian of his said three grand- 
children, and possessed himself of one-half of the estate of 
said Elias Reid, deceased, amounting in value to about 
$70,000; that defendant in error used and employed the 
means held by him as guardian in speculations for his own 
benefit, and especially in the purchase of a plantation for 
himself in the county of Bartow, known as Stilesborough ; 
that Elizabeth J. Napier resided with the defendant in error 
most of the time from his appointment as guardian to the 
occasion of her marriage, in April, 1865; that during the 
years 1862, 1863, 1864 and 1865, defendant in error claims 
to have paid out for his said ward the sum of $8,020.73; 
whereas, plaintiffs in error stand ready to prove that less than 
$800 in currency, equal to that received by defendant in 
error, would have paid for more than the said Elizabeth J. 
obtained during the last named years; that during the spring 
of 1865, or the previous winter, defendant in error handed 
to the said Elizabeth J. Confederate Treasury notes to the 
amount of some $4,000, stating that it was her money, and 
urged her to go to the city of Augusta and purchase clothing; 
that subsequently he advised her against attempting this trip 
on account of the movements of General Sherman; that these 
notes remained in her possession until they were utterly 
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creditor, which has been reduced to judgment. We incline 
to think not ; but as the verdict is sustainable in any event, 
we will not go into that subject. 

Judgment affirmed. 


Briees H. Napier and Exizasetu J. Napier, plaintiffs 
in error, vs. Ex1sAH E. Jones, defendant in error. 


1. If, in a suit against a guardian, by his ward and her husband, for 
wasting the ward’s estate, long and complicated accounts, running 
through a series of years, are submitted to the jury without having 
been referred to an auditor, and the Judge charges the jury correctly 
as to the liability of the guardian for mixing his ward’s funds with his 
own, but the record does not show that the Court was requested to in- 
struct them, or that he did instruct them, as to the rules by which they 
were to be guided in making their calculations as to the proper credits 
to be allowed the guardian in his disbursements, the items of which 
are not specifically surcharged and falsified, and they return a verdict 
in favor of complainants for a round sum, not indicating the process 
by which they arrived at the result, this Court will not undertake to 
say, at the instance of the complainants, that the verdict is contrary to 
evidence, and the principles of justice and equity, or to the charge of 
the Court. Nor will the Court grant a new trial on the ground that 
the verdict is contrary to law, where no such assignment of error ap- 
pears in the record. 

2. Where such accounts are so submitted to the jury, and the accounts 
run through the entire period of the war, involving the receipt and 
payment of large sums of Confederate money by the guardian, the 
jury will be allowed a liberal discretion in adjusting the equities 
between the parties, under the Ordinance of 1865, and this Court 
will not sean too critically the result at which they arrive, no bad faith 
appearing on the part of the guardian. , 

8. The law allowing compound interest to be charged against trustees 

\ after six years, and annually thereafter, in certain specified cases, was 

. suspended during the war by Act of December 6th, 1862, which takes 
precedence of the Code by Act of December 13th, 1862. 

4. The returns of a guardian, made in good faith, are only prima facie 
evidence against him, and may be explained by parol evidence. In 
the charge upon this point the Court erred, but it was in favor of com- 
plainants. 
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5. The remaining errors complained of, conceding them to be errors, 
were immaterial, and could not have influenced the verdict. 


Guardian and ward. Assignment of error. Ordinance 
of 1865. Compounding interest. Before Judge Ropinson. 
Morgan Superior Court. March Term, 1871. 


Plaintiffs in error filed their bill against defendant in error 
and charged that Elizabeth J. Napier, the wife of Briggs H. 
Napier, is the grand-daughter of defendant in error, and also 
of one Elias Reid, formerly of the city of Savannah; that 
Elias Reid died in the year 1854, leaving a large estate, one- 
half of which was bequeathed to said Elizabeth J. Napier 
and her brother and sister; that during the same year defen- 
dant in error was appointed guardian of his said three grand- 
children, and possessed himself of one-half of the estate of 
said Elias Reid, deceased, amounting in value to about 
$70,000; that defendant in error used and employed the 
means held by him as guardian in speculations for his own 
benefit, and especially in the purchase of a plantation for 
himself in the county of Bartow, known as Stilesborough ; 
that Elizabeth J. Napier resided with the defendant in error 
most of the time from his appointment as guardian to the 
oceasion of her marriage, in April, 1865; that during the 
years 1862, 1863, 1864 and 1865, defendant in error claims 
to have paid out for his said ward the sum of $8,020.73; 
whereas, plaintiffs in error stand ready to prove that less than 
$800 in currency, equal to that received by defendant in 
error, would have paid for more than the said Elizabeth J. 
obtained during the last named years; that during the spring 
of 1865, or the previous winter, defendant in error handed 
to the said Elizabeth J. Confederate Treasury notes to the 
amount of some $4,000, stating that it was her money, and 
urged her to go to the city of Augusta and purchase clothing; 
that subsequently he advised her against attempting this trip 
on account of the movements of General Sherman; that these 
notes remained in her possession until they were utterly 
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worthless; that defendant in error claims a credit for the 
amount of said notes. The bill contained many similar ad- 
ditional charges, which it is not necessary to set forth. The 
prayer was that the payments in Confederate money might be 
set aside; that a pretended settlement, fraudulently obtained 
by defendant in error with plaintiffs in error, be decreed null 
and void; that a full and fair account be had. To this bill 
was attached a long and complicated account between the 
defendant in error and his wards, commencing in 1854 and 
running through a series of years to October, 1865. The 
answer of defendant in error denied all the charges of fraud, 
and gave a history of his acts as guardian; set up the actual 
necessity of receiving Confederate money during the war, ete. 
The case was submitted to a jury without any previous refer- 
ence to an auditor. 

The jury returned a verdict for plaintiffs in error for the 
sum of $2,000. A motion was made on behalf of plaintiffs 
in error for a new trial, which was overruled by the Court, 
and they excepted upon the following, among other grounds, 
to-wit: 

Ist. Because the Court erred in refusing to grant a new 
trial on the ground that the verdict was for a much smaller 
sum than the evidence showed to be due. 

2d. Because the Court erred in refusing to grant a new 
trial on the ground that the Court erred in allowing the de- 
fendant to give in evidence his conduct in reference to the 
negroes, Mary and her child, Levenia, after their sale by him 
as guardian. 

3d. Because the Court erred in refusing to grant a new 
trial on the ground that the verdict was contrary to the 
charge of the Court, such parts of said charge as is material 
being in substance as follows, to-wit: That a return made 
to the Court of Ordinary, by the defendant, as guardian, 
charging himself with the proceeds arising from the sale of 
negro property, as of the first of January, 1860, is binding, 
unless he be relieved therefrom by the judgment of some 
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Court having competent jurisdiction of the matter; that 
where the defendant received the ward’s money, and mixed 
it with his own, and used it for his own purposes, he is lia- 
ble for the amount so received, with interest thereon, at the 
value of the money at the time of its reception. 


A. G. & F. C. Foster, for plaintiffs in error, cited 2 
Story’s Eq. Ju., 1273, 1273(a) and 1274; Hill on Trustees, 
579, 611, 612, 613; 38 Ga. R., 311; 39 Ibid., 101; 24 Ibid., 
578; Code, sec. 2562; 29 Ga. R., 102; 11 Ibid., 258; Code, 
secs. 3700, 3703, 3704. 


REESE & ReEEsE, for defendant, cited: Compounding sus- 
pended by Act of March 6th, 1862: Pamphlet, Nov. and 
Dee., 1862, and March and April, 1863, p. 30. Power of 
trustee to receive Confederate money and liability: Acts of 
1862 and 1863, p. 143; Acts of 1863 and 1864, p. 29; Acts 


of 1865 and 1866, p. 88; 4th section of Relief Act of 1868. 
Rule of conduct of trustees: 38 Ga. R., 304; 39 Zbid., 96; 
41 Ibid., 439; 42 Ibid., 135. 


MontTGOMERY, Judge. 


This case was an attempt by the plaintiffs in error to hold 
the defendant in error liable as guardian of the wife of Na- 
pier for mismanagement of his ward’s estate. 

1. The guardian’s accounts were long and complicated, run- 
ning through a series of years, embracing the whole period 
of the war. The waste charged was that he had mixed his 
ward’s funds with his own; that he had credited himself 
with Confederate money paid during the war, to make the 
credit side of his account balance the debt side, for which he 
was liable in gold; that he sold a couple of negroes for 
$1,500, for one-third of which he was liable to complainant’s 
wife, and had failed to account for them, and that after the 
war he had turned over to complainants between $4,000 and 
$5,000 in Confederate notes and securities to balance his ac- 
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counts as guardian, it appearing from his books that there 
were that many dollars due by him to the ward. The evi- 
dence being that his ward’s funds had run into that kind of 
eurrency during the war. It appeared from the evidence 
that he had sold the negroes at private sale, on credit, and 
the purchaser being unable to pay for them, he had taken 
them back, and they were lost by emancipation. 

The case was submitted to the jury without the accounts 
ever having been referred to an auditor, and without instruc- 
tions asked for, or given to the jury, as to what rules they were 
to be guided by in allowing the disbursements of the guardian, 
none of the items of which were specifically surcharged and 
falsified. The Court charged the jury correctly as to the 
liability of the guardian for mixing the funds of his ward 
with his own, and the jury returned a verdict for $2,000 for 
complainants, not indicating by what process they arrived at 
this result. Complainants moved for a new trial, because the 
verdict was for too small an amount, on various grounds, 
among them because the verdict was contrary to the evidence 
and the principles of justice and equity, and the charge of 
the Court. There was no allegation that the verdict was con- 
trary to law, though there was much argument by counsel 
going to show that the verdict was contrary to law, in that 
‘defendant never having made any investments of his ward’s 
money, he is liable for the amounts received by him as guar- 
dian, with interest upon the same from the time of its recep- 
tion, at whatever the money was worth at the time he re- 
ceived it, deducting the legitimate disbursements made by 
him.” And counsel presented a calculation purporting to 
show how the jury should have arrived at a verdict for a 
much larger amount. It is only necessary to notice a single 
error in the calculations of counsel to show that if the jury 
have made any errors, they might have fallen into graver 
ones had they adopted those calculations. Counsel for com- 
plainants charge the defendant with having received in gold, 
on July Ist, 1856, the sum of $12,000. The proof shows 
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that he then received a bond of one Scarlet, on which that 
amount was running to maturity, and that he afterwards re- 
ceived in payment on said bond $4,200 in Confederate money. 
This Court has frequently decided that if received when or- 
dinarily prudent men took the money in their business trans- 
actions, he could not be held liable for its depreciation or loss, 

There was no evidence submitted to the jury as to the 
value of Confederate money at the various dates of the dis- 
bursements by the guardian. In view of the manner in which 
the whole case was thus left to the jury, without chart or 
compass to guide them through this labarynth of accounts 
running through a series of years, with the currency ever 
fluctuating and varying, this Court will not undertake to say 
that their finding was contrary to the evidence or the prin- 
ciples of justice and equity, or the charge of the Court. Nor 
will the Court grant a new trial on the ground that the ver- 
dict is contrary to law, no such assignment of error appear- 
ing in the record. 

2. And, under the facts stated, the jury will be allowed a 
liberal discretion in adjusting the equities between the par- 
ties, as provided for by the Ordinance of 1865; nor will the 
Court scan too critically the result at which they arrive, no 
bad faith appearing on the part of the guardian. 

3. Counsel for complainants also insisted that the jury 
should have charged the guardian with compound interest 
after six years, and annually thereafter. Here the rule of 
adjustment insisted on by the counsel would again have led 
the jury into error, as the law authorizing such a charge was 
suspended during the war by Act of December 6th, 1862, 
which took precedence of the Code by Act of December 13th, 
1862. 

4, Counsel for complainants again say, and so charge in 
their calculation, that the complainants were entitled to $500 
in gold for their share of the negroes sold, and interest there- 
on from January Ist, 1860, and contend that the guardian’s 
return to the Ordinary was conclusive against him as to this 
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sale of the negroes. We think not. The returns of a guar- 
dian, made in good faith, (and there is no evidence of bad 
faith here) are only prima facie evidence against him, and 
may be explained by parol evidence. In the charge upon 
this point the Court erred, but in favor of complaints. 

5. The remaining errors complained of, conceding them to 
be such, are immaterial, and could not’ have influenced the 
verdict. 

Judgment affirmed. 


Moses Rice, plaintiff in error, vs. THE STATE OF GEORGIA, 
defendant in error. 


Where the verdict of the jury is strongly and decidedly against the weight 
of the evidence, and without sufficient evidence under the law to au- 
thorize a conviction for the offense alleged in the indictment, a new trial 
will be granted. 


Criminal law. Simple larceny. Circumstantial evidence. 
New trial. Before Judge Ropinson. Jones Superior Court, 
October Term, 1871. 


The plaintiff in error was indicted for simple larceny. 
Upon the trial the following evidence was introduced : 


EVIDENCE FOR THE STATE, 


WiLu1AM RosBerts, sworn: Witness lost a horse, on the 
night of the 2d of August, 1871, in Jones county, Georgia. 
Horse was taken out of the lot, the gate of which was at 
night locked. The lock was found broken in the morning. 
The horse was a large bay horse, with white hind feet, eight 
years old, worth $300, belonging to witness. Saw tracks; 
looked like white man’s tracks; did not examine the tracks 
particularly, The person who got the wrench took it out of 
the wagon. It is about seventy-five yards from the lot 
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whence the horse was taken to the wagon shelter. The lot 
is seventy-five yards from the witness’ house. The black- 
smith’s shop is about sixty or seventy-five yards from the 
house. Do not know that the horse was in the lot that night. 
It was moonlight, and dry. Heard between daybreak and 
sunrise that the horse was gone ; the crow-bar had been taken 
from where it was; the track was a fresh one. Witness 
tracked the horse from the lot to the main road; thence to the 
fork of the Macon and Clinton road; tracked him in the 
woods, and into the Clinton road, for some distance. Asked 
defendant to confess to taking the horse; told him to tell 
where the horse was; had defendant arrested about two weeks 
after the horse was taken. Defendant lives about four or 
five miles from witness. Had ridden the horse that day. 
The crow-bar had been unsuccessfully used to break the 
lock. The crow-bar was from one and one-fourth to one and 
one-half inches square, and four feet long; would weigh 
about twenty pounds. The catch inside the lock was broken. 
The crow-bar was flattened at the end, and was about one 
and three-fourths inches wide. The staples in the gate ran 
through the posts, and were clinched, so that they could not 
be drawn. 

Isaac Sykes, sworn: Knows defendant, and the time 
when Mr. Roberts’ horse was taken. Witness saw the horse 
in the lot that night ; the gate was locked after the horse was 
put in the lot. Heard defendant say, the day before he was 
arrested, and after the horse was taken, that if Mr. Roberts 
would give him $200, he (defendant) would get the horse. 
Witness and defendant went to the blacksmith’s shop that 
morning, and defendant ordered witness to unhook the win- 
dows. Witness told him, “ Me and Mass Billy had drawn 
the staples a morning or two before.” Defendant told wit- 
ness, if Roberts would give him $200, he would get the 
horse, but would not get the man that stole him. Witness 
asked defendant why he did not get him the first day he 
hunted for him. Defendant said that was a new thing, but 
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the horse was no more than twenty-five or thirty-five miles off. 
The wagoner, Jackson Ford, came after the wagon at twelve 
o’clock, to have a wrench made. Soon after that, defendant 
said he be G—d—d, if the crow-bar broke the stable-lock , 
said that he could go from the shop right through the 
lot, and get the wrench that broke the lock. Defendant 
got over the lot fence, and said: “ Here ‘is the d—d thing 
that broke the lock. Witness and Jackson Ford went with 
the defendant from the shop to the lot. The wagon shelter 
is in the yard. Saw a track the morning the horse was 
taken; it was a neat looking track, common heel. Saw it 
near the gin-house. Defendant picked up the key in the 
shop. The key was not ‘there the day before. Searched 
with Mr. Roberts for the key, outside and inside the shop. 
Have nothing against defendant; never had a misunder- 
standing with defendant. Defendant reported witness to Mr, 
Roberts in May or June; liked defendant as well after as 
before he reported witness. The key was a common pad- 
lock key. It had been missing a week or two. Witness 
said to defendant: “ Let us get the crow-bar, and see how a 
man could break the lock.” Witness got the crow-bar, and 
tried it. Defendant said the crow-bar did not break the 
lock. Mr. Roberts sent witness and Mr. Simmons to look 
for the wrench. Nothing was said about the wrench until 
defendant came there. After Mr. Roberts’ wife came there, 
defendant said: “ Here is the d—d thing that broke the 
lock,” and showed how it was done. The key had been 
missing from. time defendant worked at Mr. Roberts’. The 
track looked like a shoe track to him. 

Owen Bostick, sworn: Remembers when Roberts’ horse 
was taken. Went into the lot to look after tracks ; went from 
the little gate, near the gin-house, up to the wagon shelter, 
followed the tracks back to the horse lot ; the tracks indicated 
shoes with half plates to the heels; saw half plates on de- 
fendant’s shoes about two weeks after the horse was taken ; 
the tracks seemed to be made by number eight or nine shoes. 
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Witness told defendant that Mr. Roberts had offered $200 
for his horse; that, as they were working about, they had 
better look for the horse ; defendant seemed willing to go with 
witness to look for the horse. Heard Mr. Roberts say, in 
Flanders’ store, in Macon, that he would give a reward of 
$200 for the horse. 

Amy SyKEs, sworn: Knows defendant and his tracks; 
went to the wagon shelter the morning after the horse was 
stolen; saw defendant’s tracks; there were plates on the tracks 
and on defendant’s shoes ; they were the same identical tracks, 
Isaac Sykes is witness’ son; don’t know that Isaac and defend- 
ant had a difficulty ; Isaac said nothing against defendant. 
She knew that morning that the tracks were defendant’s ; did 
not tell Mr. Roberts, but told Owen and a woman named 
Anna; the track was a small one, tolerably fine shoe track, 
The horse’s track was very fresh. The moon shone very 
bright. Thinks the track was made at about ten or eleven 
o'clock ; this is a mere opinion. 

The State here closed. 


EVIDENCE FOR THE DEFENDANT. 


M. P. WiLson, sworn: Knows defendant. On the night 
of the 2d of August last, defendant was at the house of wit- 
ness, two or three miles from Mr. Roberts’, at supper time 
and at eleven o’clock. Sent for defendant after supper, and 
he did not come; sent for him again, and he came about 
eleven o’clock; defendant was at witness’ house the next 
morning at day break. Does not remember exactly that it 
was August 2d, but knows that it was the night the horse 
was stolen; heard the next morning that the horse had been 
stelen. Do not know where defendant was between eleven 
o’clock and day break, or from supper time until eleven 
o'clock. 

Martua BuLanp, sworn: Lives at Mr. Wilson’s. Knows 
defendant. At “ good” after supper time, defendant was at the 
kitchen window; it was about eight or nine o’clock ; he re- 

Vor. xuv, 34, 
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mained there till she went off; she left him in the yard at 
about ten o’clock. Eat supper about dusk. . Defendant was 
at the window, when Mr. Wilson told witness, about supper 
time, to tell defendant to go to him; she went back and told 
Mr. Wilson that defendant had gone off; he had not gone off, 
but was at the kitchen window; it was not long before she 
left ; had a reason for telling Mr. Wilson that defendant was 
not there. 

JuLIA TURNER, sworn: Lives at Mr. Wilson’s. Knows 
defendant. They sent for defendant after supper; when she 
saw him, she sent him to the house. He stayed in her house 
that night; he was in her house when she laid down, and 
once during the night,‘when she got up, he was there; he 
was there the next morning, and went out of her house into 
the yard to go to Macon with Mr. Wilson. Never told Mrs, 
Wilson’s sister that witness believed that defendant stole the 
horse. Witness’ children were sick, and she was up with 
them ; she got up just one time during the night. 

JOSEPH WILSON, sworn: Knows defendant. Do not know 
where he was all night. He was there at supper time and 
at day break the next morning. Defendant went with wit- 
ness to Macon that day. It was about dark when witness 
saw him; heard him talking to witness’ father at about 11 
o'clock. 

Defendant closed. 

The jury found the defendant guilty. A motion was made 
for a new trial upon several grounds, only two of which it 
is here necessary to mention, to-wit : 

Ist. Because the jury found contrary to the evidence. 

2d. Because the evidence in the case being entirely cireum- 
stantial, it was not of such a character as to fasten guiJt upon 
the defendant beyond a reasonable doubt, and that such evi- 
dence did not exclude every other reasonable hypothesis, ex- 
cept that of the guilt of the accused. 

The Court overruled the motion for a new trial and de- 
fendant excepted. 
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SamuEL D. Irvin, by brief, for plaintiff in error. 


FLEMMING JORDAN, Solicitor General, represented by J. 
H. Biount, for the State. 


WaRNER, Chief Justice. 


The defendant was indicted in the Court below for the 
offense of simple larceny, and on the trial, the jury returned 
a verdict of guilty. A motion was made for a new trial, 
which was overruled by the Court, and the defendant ex- 
cepted. In our judgment, the verdict of the jury was 
strongly and decidedly against the weight of the evidence, 
and without sufficient evidence, under the law, to authorize 
a conviction for the offense alleged in the indictment. The 
circumstantial evidence was not sufficient to establish the 
hypothesis of the defendant’s guilt, as claimed by the State. 


Let the judgment of the Court below be reversed. 


Macon AnD AuGusta RAILROAD ComPAny et al., plain- 
tiffs in error, vs. THomas O. Bowen, defendant in error. 


Where several owners of land lying on the line of a projected railroad 
make a written agreement, that if the road is located as projected, they 
will grant to the company the right of way over their land, and the 
road is accordingly so located and built, the owners of the land are 
estopped from claiming damages, for the running of the road through 
their land, and on trial, under charter for ascertaining the value of the 
fee simple right to the land used, that value is to be counted on, so 
far as it had value over and above the right of way. 

The grant of the right of way over land in consideration of the location 
of a railroad as projected, is not revocable after acted on. (R.) 


Appeal from award. Assessment of damages under rail- 
road charter. Right of way. Before Judge Roprnson. 
Jones Superior Court. October Term, 1871. 
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An award was rendered by arbitrators to assess damages 
in favor of defendant in error against plaintiff in error, for 
running a railroad through the land of the former. An ap- 
peal was entered by plaintiff in error to the Superior Court. 
The case wassubmitted toa jury, who found a verdict in favor 
of defendant in error, for the sum of $1,300.50. As a por- 
tion of the evidence, the plaintiff in error introduced a written 
agreement, made on November 28th, 1860, by which defend- 
ant in error and others contracted, in consideration of the bene- 
fits which they expected to derive from tbe railroad through 
their property, to grant to said road the right of way through 
their land, the same not to exceed seventy-five feet in width 
on each side of the centre line of said road. Plaintiffs in 
error requested the Court to charge as follows: “If the jury 
shall believe, from the evidence, that the plaintiff executed 
to defendant the instrument put in evidence, he is not enti- 
tled to recover anything beyond the difference in value be- 


tween the right of way thereby granted, and the fee of the 
land actually taken.” The Court refused tu give said request 
in charge, and plaintiff in error excepted. 

The facts given above are sufficient for a full understand- 
ing of the decision of the Court. 


WuitTtLeE and Gustin; Isaac Harpemay, for plain- 
tiffs in error, cited 13 Ga. R., 68; Code, sections 3003, 2808 ; 
Redfield on Railways, 270; 7 Watts and Serg., 236; 29 Ga. 
R., 100; 39 Ib., 597. Grant of right of way, effect of: 30 
Ga. R., 55; Code, sections 1940, 2673, 3131, 3133. 


J. H. Birount; Witit1Am McKINLEY, for defendant. 
Measure of damages: 30 Ga. R., 43; 17 Jb., 30. 


McCay, Judge. 


We are clear that this written agreement is not to be dis- 
posed of by the simple statement of the plaintiff that he had 
revoked it. Such a paper does not stand upon the footing 
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of a license. It is based upon a consideration, and when 
acted upon by the railroad is an executed agreement. Per- 
haps, if repudiated before the road was located, the repudia- 
tion might have been good ; but after it has been acted upon, 
the road located upon the faith of it, it seems to us it would 
be aclear fraud to permit its repudiation. Doubtless, the 
plaintiff had a strong motive for signing such a paper. We 
all know how anxious men are to get railroads built through 
their neighborhoods, and how ready and anxious they are to 
hold out inducements to encourage their construction. So 
far as appears from the record, the railroad company, by 
locating the road as stipulated, has paid to the plaintiff the 
full contract value of the right of way over this land with 
its usual incidents. By the charter of the road the assess- 
ment by the commissioners is to be of the full value of the 
title to the land. ‘This the plaintiff, the owner, has a right 
to recover, less the right of way. The measure of damages 
is the value of the land, less the right of way. Or the value 
of the land, so far as it has value, burdened as it is by the 
right of way, which already belongs to the railroad. 
Judgment reversed, 


IsHaM S, FANNIN, administrator, plaintiff in error, vs. P. R. 
TuHomasson, defendant in error. 


1. Though a defendant in an action at law may, in Georgia, set up an 
equitable defense by his plea, yet he is not obliged to do so, and if he 
omit it where such defense constitutes an independent claim against 
the plaintiff, he is not thereby estopped after judgment against him in 
the common law action, from filing his bill to enjoin the judgment and 
to set up his equitable defense against it. 

2. The second section of the Relief Act of 1868 allows the defendant to 
avail himself of such equitable defense by motion, in place of filing a 
bill in the class of cases therein mentioned. 

8. But where, in an issue formed upon an affidavit of illegality, under 
that Act, the defendant in fi. fa. proves that plaintiff promised to take 
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seven-thirty Confederate notes or Georgia State bonds issued during 
the war, in payment, and that he, induced by the promise, bought such 
notes and bonds ‘‘with what money he had, (meaning Confederate 
money,) and sold some cotton,”’ (it not appearing how much cotton o 
to what extent defendant was damaged) to raise the balance, and then 
tendered the bonds and notes to the plaintiff, which he refused, in con- 
sequence of which defendant held them, and they became worthless in 
his hands, and the jury found for the defendant, a new trial should 
have been granted. No damage is sufficiently proved to constitute a 
good equitable defense to the execution. Waxnmr, C. J., concurring. 


New Trial. Relief Act of 1868. Equitable defense. Be- 
fore Judge Ropirnson. Morgan Superior Court. September 
Adjourned Term, 1871. 


Plaintiff in error was proceeding to make his money upon 
an execution in his favor against defendant in error, issued 
upon a judgment obtained at March Term, 1867, of Morgan 
Superior Court, for the sum of $3,119.81, principal, and 
$1,103.07, interest, when he was stopped by an affidavit 
stating that defendant in error was desirous of availing him- 
self of the benefits of the Relief Act of 1868. At the No- 
vember Term, 1869, the defendant in error moved to have 
said judgment opened upon the following ground, to-wit : 

Because said judgment is founded upon a promissory note 
for the sum of $3,119.81; that the consideration of said note 
was money loaned by Lancelot Johnson as agent for Miss 
Mary Johnson; that at the time said credit was given, said 
defendant was possessed of property of all kinds of the value 
of $37,500, upon the faith of which said credit was given; 
that said property upon the faith of which said credit was 
given included slave property to the value of $17,500; that 
at the date of said credit, the government protected alike said 
payee and this defendant in their property; that after said 
credit was given, the government destroyed his property in 
slaves, and thereby relieved said defendant pro tanto from 
his obligation upon said contract; that after making said 
note, in the month of May or June, 1861, he went to Lance- 
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lot Johnson, who had control of said note, and offered to pay 
off the same in bank bills, which said Johnson refused to 
take; that defendant afterwards offered to pay the same in 
Confederate money, which was also refused; that sometime 
in the year 1863 said defendant asked said Johnson if he 
would take interest-bearing Confederate notes and State 
bonds, which he agreed to do; that upon the faith of this 
agreement, said defendant sent to Augusta aud bought inter- 
est-bearing Confederate notes and State bonds, to an amount 
sufficient to pay off said note, and tendered the same to the 
payee of said note through her agent as aforesaid; that Mr. 
Lancelot Johnson replied that he had changed his mind, and 
would not take them at all; that said notes and bonds have 
been lost entirely to this defendant by reason of said payee’s 
refusal to take the same, after inducing this defendant to pro- 
cure them; that after the surrender of the Confederate army, 
and after said note came into the hands of plaintiff in error, 
said defendant offered to convey to said plaintiff in error and 
to Antoine Poulain, executor of Lancelot Johnson, in pay- 
ment of what he owed them, his store house and lot in the 
city of Madison, which, at a low valuation, was more than 
sufficient to pay off what he owed to both these estates, which 
proposition was also rejected; that afterwards said defendant 
offered to said last mentioned parties, in payment of what he 
owed both estates, his plantation on Apalachee river, which 
was also refused; that said defendant has endeavored most 
earnestly at divers times to have said debt adjusted upon fair 
and equitable principles; that he has always been ready and 
willing, and is still ready and willing to adjust the same 
upon correct principles. 

Upon the trial, defendant in error proved substantially the 
facts set forth in the above motion, with the additional fact 
that “he went to Augusta and sold some cotton which he 
had there, with which, together with what money he had, he 
purchased the notes and State bonds.” The jury returned a 
verdict in favor of defendant in error. A motion for a new 
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trial was made and overruled, and plaintiff in error excepted 
upon the following grounds, to-wit : 

Ist. Because the Court erred in refusing to grant a new 
trial in said case, on the ground that the verdict was contrary 
to evidence and the principles of justice and equity. 

2d. Because the Court erred in refusing a new trial on the 
ground that the verdict was against evidence and without 
evidence to support it. 

3d. Because the Court erred in refusing a new trial on the 
ground that the verdict was strongly and decidedly against 
the weight of evidence. 

4th. Because the Court erred in refusing a new trial on 
the ground that error was committed in allowing defend- 
ant in error to testify for himself, Mary Johnston, the orig- 
inal payee of the note upon which the judgment was founded, 
and Lancelot Johnston, her alleged agent, both being dead. 

5th. Because the Court erred in refusing a new trial on 
the ground that error was committed in not dismissing the 
motion to open judgment, for the reason that movant did not 
show by said motion any ground of defense other than such 
as he could have availed himself of on the trial at which the 
original judgment was rendered. 


A. G. & F.C. Foster; J. A. Briuups, for plaintiff in 


error. 


ReEEsE & REEsE, for defendant, cited 5th section of Re- 
lief Act of 1868. Tender may be set up, though not in 
conformity with strict law: 40 Ga. R., 493; Jbid., 501. 
Suitor compelled to appear on equity side of Court, but op- 
tional if he has remedy at law: Code, sections 3027, 3040. 


MontTGomMERY, Judge. 


1. This was an attempt by defendant in error, who was 
also defendant in fi. fa. below, to avail himself of an equit- 
able defense to the execution by motion under the Relief Act 
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of 1868. The defense was, that he had been induced by 
plaintiff’s intestate, before the judgment was obtained, and 
during the war, to purchase Confederate seven-thirty notes 
and Georgia war bonds, under a promise that said intestate 
would take them in payment of the debt; that he, in conse- 
quence of the promise, bought the notes and bonds “ with 
what money he had,” (Confederate money) and that he “sold 
some cotton” to raise the balance necessary to make the pur- 
chase. That he then tendered the notes and bonds to the 
intestate, which he refused to receive, and in consequence of 
such refusal the defendant was compelled to hold them until 
the close of the war, when they perished on his hands, How 
much cotton was sold does not appear. Nor is it stated what 
damage, if any, was suffered by the defendant in consequence 
of the purchase, the refusal to receive the bonds and notes in 
payment, and the fact that they perished on his hands. The 
defense, had damage been proved, was an equitable one, of 
which the defendant might have availed himself by plea be- 
fore judgment, under our system of pleading, but he was not 
obliged to do so. Inasmuch as the defense constituted an in- 
dependent claim against the plaintiff, in the nature of a set- 
off, his failure to plead it at law does not estop him from set- 
ting it up by bill to enjoin the common law judgment: White 
and Tudor’s Equity Cases, volume 2, part 2, page 466; Pol- 
lock vs, Gilbert, 16 Georgia, 398; Mordecai vs, Stewart, 37 
Georgia, 364. Chief Justice Warner’s dissenting opinion. 

2. His right to set it up by bill being undoubted, he may 
do so by affidavit of illegality, and motion under the second 
section of the Relief Act of 1868, in the class of cases men- 
tioned in the Act: White vs. Herndon, 40 Georgia, 493, 501 ; 
42 Georgia, 295. 

2. But inasmuch as he failed to show any damage result- 
ing from his purchase of the bonds and notes, he was not en- 
titled to a verdict, and a new trial should have been awarded. 

Let the judgment of the Court below be reversed. 
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Warner, Chief Justice, concurring. 


I concur in the judgment of the reversal in this case, on the 
ground that the defendant was coneluded, by the judgment 
rendered against him in March, 1867, from setting up the 
defense relied on. The second section of the Act of 1868, so 
far as it creates a new equity and new grounds of defense to 
the contract, and judgment rendered thereon, which did not 
exist by law at the time the contract was made, and at the 
time the judgment was rendered thereon, is unconstitutional 
and void. 


Earty W. THRASHER, executor, plaintiff in error, vs. JAMES 
C. ANDERSON, et al., defendants in error. 


Where, upon the calling of a cause, a motion was made by the defendant 
to continue the same on the ground of the absence from providential 
cause of one of his counsel, who was also his son, and the defendant 
made affidavit that the absent counsel was the leading counsel, who 
had been entrusted with the entire charge of preparing and arranging 
the evidence, and with whom he had more free and full conferences 
than with any other counsel; that he could not safely go to trial with- 
out his presence; that the application was not made for delay; and 
the Court refused the continuance, and after a verdict for the plaintiff, 
it appeared on a motion for new trial, that the defendant was seriously 
damaged by the absence of said counsel in this, that the counsel was 
in possession of a paper that would have been material evidence on 
the trial, by reason of the answers to a certain set of interrogatories 
now opened upon the trial: 

Held, That, in furtherance of the principles of justice and equity, a new 
trial ought to have been granted. 

Where, on a bill! filed by legatees under a will against the executor for 
an account, the only issue submitted to a jury was, whether a receipt 
held by the executor, signed by the testator, was a good discharge of 
certain notes held by the testator against the executor, and the bill 
charged that the receipt was obtained by undue influence, and whilst 
the testator was not of sound mind, and the answer set forth the re- 
ceipt in full and relied on it, and the original was, under order of the 
Judge, deposited for inspection, and it plainly appeared on its face that 





a Cw rf VS |S OO ef fC 


ATLANTA, JANUARY TERM, 1872. 539 
Thrasher vs. Anderson e¢ al. 


certain words and figures therein had been altered, but there was noth- 
ing to show that the alterations were made subsequently to its signing : 

Held, That, as the plaintiff allowed the receipt to go in evidence without 
any objection to it, on the ground of its alteration, and there was noth- 
ing in the evidence to show that the alterations were not made pre- 
viously to the signing of the same by the testator, the presumption of 
law is that the alterations were made previously, and it was not com- 
petent for the jury to find against the validity of the receipt on the 
ground of the apparent alterations. 


Equity. Continuance. Alteration. New Trial. Before 
Judge Rogpryson. Morgan Superior Court. September 
Adjourned Term, 1871. 


James C. Anderson and others filed their bill against Early 
W. Thrasher, as exeeutor upon the estate of Barton Thrasher, 
deceased. The complainants charged that they were legatees 
under the will of said Barton Thrasher, executed on the 14th 
day of October, 1865; that in the second item of said will 
is found the following language in reference to said executor: 
“T also hold against him (meaning Early W. Thrasber,) a 
promissory note for $25,300, dated September 15th, 1864, 
being the renewal of a note I held against him before the 
war, and which so far as not paid during my life, he must 
pay into my estate after my death, so as to be counted in the 
final division of my estate hereinafter provided for ; and any 
note I may hold at my death against any of my legatees, 
bearing date at any time after the date of this will, or any 
receipt from any of thera, for any advancement out of my 
estate, bearing date as last aforesaid, is to be counted against 
said legatee in such final division ;” that said Early W. was 
the son of the testator and one of the legatees under his will ; 
that the testator, at the date of his death, was possessed of 
four promissory notes on said Early W. amounting in the 
aggregate to the sum of $36,691.74, which notes were never 
produced to the appraisers by the said executor, and which 
notes have thus far been wholly unaccounted for; that said 
Early W., in the partial division already made, has reserved 
to himself an equal share with the other legatees without ac- 
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counting in any manner for the amount due the estate on 
said notes. Various other charges of misappropriation and 
irregularities were made, which it is unnecessary here to set 
forth. The complainants prayed an account, payment of the 
several legacies and a full settlement of the estate. Early 
W. Thrasher, in his answer, admitted the charge as to the 
notes on him held by the testator, but set up in defense a re- 
ceipt alleged to have been given after the execution of the 
will, but to date back to that time, in which the testator ac- 
knowledged to have received from said Early W. the sum 
of $27,500, to be credited on the notes held by him. It was 
agreed between counsel for the respective parties that the 
jury should pass only on the issues of fact; that the calcula- 
tions should be made by John G. McHenry, Esq., as auditor; 
that after the issues of fact were decided and the calculations 
made, a decretal verdict should be signed by the jury. All 
the charges in the bill, except those relating to the notes and 
receipt were withdrawn. When the case was called for trial, 
plaintiff in error submitted a motion for a continuance upon 
the ground of the absence of B. H. Thrasher, Esq., and 
made affidavit as follows: “B. H. Thrasher is leading coun- 
sel in this case. I have had more frequent and fuller con- 
versations with him than with Colonel Billups or other 
counsel. He has entire charge of getting up, preparing and 
arranging the evidence in the case. I cannot go safely to 
trial without his services. I expect his services at the next 
term. He is not absent by my consent or procurement. This 
application is not made for delay only.” 

As a portion of the showing, plaintiff in error submitted 
the certificate of Edwin S. Ray, M. D., that the condition of 
the health of B. H. Thrasher’s wife was such as to require 
his constant presence and attention at home. Also, a letter 
to Judge Robinson, from B. H. Thrasher, Esq., stating that 
it was out of his power to attend that term of the Court; 
that Fulton Superior Court was in session ; that Judge Hop- 
kins had excused his attendance on account of the condition 
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of his family ; that, for these reasons, he desired leave of ab- 
sence. The motion for a continuance was overruled. 

After the evidence for complainants was closed, defendant 
introduced in evidence the following receipt, which had some 
marks of alteration upon its face: 


“ $27,500.00. Received of Early W. Trasher, twenty- 
seven thousand five hundred dollars, to be credited on three 
notes I hold on him, to be credited on the 14th of October, 
1865. This April 8th, 1867. 

(Signed) “ BARTON THRASHER.” 


No objection was made to this receipt, for any cause, upon its 
introduction. The receipt had been deposited in the Clerk’s 
office, under order of Court, for inspection. Subsequent to 
its introduction, the receipt was attacked upon the ground of 
its apparent alteration, and by evidence of incapacity to at- 
tend to business, on the part of testator, on the day of its 
purported date. The jury returned the following verdict : 
“We, the jury, find for complainants, so far as the receipt is 
concerned.” A formal decretal verdict was then prepared 
and signed. 

Plaintiff in error moved for a new trial, upon several 
grounds, only two of which it is here necessary to mention : 
Ist. Because the Court erred in overruling the motion for 
continuance made by defendant, on account of the absence of 
B. H. Thrasher, Esq., leading counsel. 2d. Because the ver- 
dict of the jury is contrary to and against the charge of the 
Court, contained in the following words: “An alteration of 
a written instrument, if nothing appears to the contrary, 
should be presumed to have been made at the time of its ex- 
ecution.” 

With the motion for a new trial, was submitted the affi- 
davit of B. H. Thrasher, Esq., to the effect that certain facts 
were known to him alone, as leading counsel in the above 
stated case; that he was in possession, at the time of the trial, 
of the written admission of one of the witnesses for complain- 
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ant, to facts most important to the defense ; that the evidence 
of this witness for complainants, by interrogatories and an- 
swers, was then in Court; that, induced by this writing, and 
by other verbal statements made by said witness to him, and 
by the desire to contradict his testimony for complainants, he 
sued out a commission, with interrogatories attached, for said 
witness, and had the same executed ; that the answers to these 
interrogatories were not read upon the trial; that, had he 
been present, he would have read said answers, and then 
have introduced evidence which was in his possession and 
personal knowledge, and which he had not communicated to 
his associate counsel, to impeach the testimony of the said 
witness ; that he would have been entitled, under the law, to 
pursue this course, notwithstanding the fact that said witness 
had been introduced for defendant, by showing that he had 
been entrapped by the written and verbal statements already 
alluded to. The motion for a new trial was overruled and 
plaintiff in error excepted. 

The Judge, in his certificate to the bill of exceptions, stated 
the case had been continued three times in consequence of the 
absence of counsel for the defendant, which fact had its in- 
fluence with the Court in overruling the motion for a contin- 
uance. 


TurasHer & THRASHER; Bruiups & Brogston; CLARK 
& Goss, for plaintiff in error, cited Daniel’s Ch. Pr., 376, 
992; 24 Ga. R., 217; Code, sec 4134; 17 Rule of Eq. Pr.; 
Code, sec. 3474; 36 Ga. R., 54; Code, secs. 2808, 2811, 3754, 
2821, 2618; Story’s Eq. Ju., 705-6; 38 Ga. R., 560; 30 bid., 
690; 1 P. Wms., 462; Rosser on Legacies, 340; Code, sec. 
2538 ; 16 Ga. R., 16; 24 Lbid., 505; Ward on Legacies, 261 ; 
Rosser on Legacies, 227 ; 38 Ga. R., 320; 17 Ibid., 558. 


ReEeEsE & REEsE, for defendants, cited 40 Ga. R., 529; 10 
Ibid., 85; 18 Ibid., 383 ; 24 Ibid., 473 ; 30 Ibid., 237 ; Code, 
sec. 4132, 4141; 17 Ga. R., 558; 1 Greenleaf, sec. 564 and 
165; 16 Ga. R., 16. 
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McCay, Judge. 


We think, after a careful examination of the record in this 
ease, that the principles of justice require another trial. The 
verdict cannot, in our judgment, be legally sustained, except 
on the evidence of imposition by the defendant in procuring 
the receipt from the testater, when he was incompetent to 
contract. We do not say this is the truth, but that it must 
have been only on that point that the jury acted. There 
is some evidence to sustain the verdict on that issue, and we 
should hesitate to disturb it, under the rule we have so often 
announced, had that branch of the case been fairly before the 
jury. Very much of the strength of the plaintiff’s case 
turned on the evidence of W. H. Thrasher. Had Mr. B. 
H. Thrasher been present, the papers in his possession and 
his knowledge of this witness’ conduct in relation to his tes- 
timony would have enabled the defendant seriously to weaken 
the effect of this testimony before the jury. 

It is made very apparent by the affidavits in the motion 
for new trial that the absence of Mr. B. H. Thrasher was 
providential, and though it may be that the Court did not 
err in refusing the continuance, with the evidence before him 
at the time, yet it is now very clear that the defendant was 
seriously damaged by his absence, and that he was kept away 
by causes which justified his remaining at home. Under 
sections 3662 and 3667 of the Code a new trial ought to be 
granted when the principles of justice require it. As we 
view the case, the defendant, without any fault of his own, 
has been deprived of material testimony upon the principal 
point on which his case must, under the law, have turned, as 
well as lost the aid before the jury of the principal counsel 
on which he relied. Nor is the counsel to blame for his ab- 
sence. For this reason we think a new trial ought to be 
granted, 

We say nothing about the effect of the alteration of the re- 
ceipt on the minds of the jury. We will not presume that 
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they failed to heed the charge of the Judge. It has been as- 
sumed, on both sides in the argument, that the verdict turned 
largely on the evidence before the jury of the alteration in 
the receipt, and were the verdict not sustainable on the 
ground we have mentioned, we should be very slow to let it 
stand on the proof, as to the alteration. The rule is well set- 
tled in this State that alterations are, prima facie, presumed 
to have been made before execution, unless the paper be de- 
nied on oath: 17 Ga., 558; 31 Ga., 371; 36 Ga., 482. 

If the alteration be subsequent to the execution, and be to 
a material point, and be intentional by one claiming a benefit 
under it, with intent to defraud the other party, it is void: 
Code, 2801. There are some other provisions of the Code, 
(sections 2803, 3782,) from which it may be argued that, in 
all cases, the burden of explanation is upon the party pro- 
ducing the paper. But these clauses are to be understood of 
alterations, apparent upon the paper, to have been made after 
the execution. They are not, in fact, alterations, if made be- 
fore. If made after, as sometimes is apparent from inspec- 
tion, the party producing the paper must show that the alter- 
ation was not intentional, or bring it within some of the 
exceptions provided in section 2801 of the Code. The case 
in 17 Georgia, 558, is perfectly consistent with these sections, 
and lays down the rule as we have stated. If this rule means 
anything, it is that, unless it appear affirmatively that an ap- 
parent alteration was made after execution, it is not to be 
considered, It is absurd to say that, prima facie, the pre- 
sumption is one way, but the jury may, at their pleasure, 
treat this presumption as of no weight. As we understand 
the rule, there must be something to rebut the presumption— 
something on the face of the paper or in the aliunde proof, 
going to show that. the alteration was made subsequent to the 
execution. 

We see nothing in the evidence going to show this. The 
paper has, without doubt, been altered, perhaps in several 
important particulars. But who can say, from the evidence, 
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that it was done after it was signed? What evidence there 
is, is all in favor of the paper being just as it was when 
signed. Every mark upon it, showing change, may just as 
well have been made, with the free consent of the maker, at 
the time of the signature as afterwards. Nothing is more 
common in this State than alterations and interlineations in 
deeds and other papers. Since the decision of the case in 17 
Georgia, 558, even lawyers often allow papers, prepared by 
themselves, to be altered before signature. And why not? 
The burden of showing that the alteration was made after 
execution is upon the objector, and no harm comes of it. 
Whether the rule is a wise one, is not the question. It is 
enough that the rule exists, and is to be heeded not only by 
Judges, but by juries also. 

It was not competent for the jury to find this verdict on 
the ground that this paper showed upon its face that certain 
words in it had been changed from one thing to another, un- 
less the evidence also showed that the change was made after 
the paper was signed, That was the legal effect of the ruling 
of the Court, and, as we have said, it was not competent for | 
the jury to disregard it. The paper goes before them with 
a presumption that the alteration was before the signing. 
That presumption is good until it is rebutted. 

We put our reversal on the first ground, because we have 
no right to presume that the jury disregarded the charge of 
the Court. They may have found on the ground of imposi- 
tion upon a man too weak to know his own mind, and as that 
branch of the case was not fairly before the jury, we think 
the defendant below ought to have a rehearing. 

Judgment reversed. 


j 
Vou. xiv. 35. 
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Horne vs. Woolfolk. 


Lite Horns, plaintiff in error, vs. JoHN WOOLFOLK and 
Tuomas J. WooLFOLK, executors, defendants in error. 


When Woolfolk executed a lease to Horne of a part of a city lot for the 
term of ten years, and subsequently Woolfolk, being the owner in fee 
of the whole lot, executed another lease of the whole lot to Mason & 
Dibble for the term of ten years, subject to the lien and incumbrance 
of the prior lease made to Horne: 

Held, That the execution of the second lease of the whole lot to Mason & 
Dibble, subject to the lien and incumbrance of the prior lease made to 
Horne for a part of the lot, without more, did not make Woolfolk an 
executor de son tort, and liable to the heir-at-law of Horne, although 
the second lease was executed to Mason & Dibble after the death of 


Horne. 


New Trial. Lease. Executor de son tort. Before Judge 
Rogrnson. Jones Superior Court. October Term, 1871. 


For the facts of this case, see the opinion. 
J. RuTHERForRD; J. H. Buowunt, for plaintiff in error. 


WuittLe & Gustin; LANIER & ANDERSON, for defen- 
dants. 1st. Verdict void for uncertainty: Code, sec. 3501; 
8 Ga. R., 201; 17 Lbid., 361. 2d. New trial granted; only 
in case of abuse of discretion will the judgment be reversed: 
42 Ga. R., 64; 40 Tbid., 91; 36 Ibid., 321, 604. 3d. Pos- 
session taken by person claiming lien, not liable: 1 Wil- 
liams on Ex’rs, 229; 1 Devereux, 25; 5 Ala., 31. 4th. Ex- 
ecutor de son tort, what constitutes: 1 Williams on Ex’rs., 
225, 232; 4 Bacon’s Abridgment, 27, 32; 2 Blackstone’s 
Com’s, 507; 4 McCord, 286; 38 Ga. R., 264. 5th. Before 
the adoption of the Code an executor de son tort was not lia- 
ble to distributees: 4 Bacon’s Abridgment, 32, note(c); 2 
Murphey, 335; 5 Monroe, 521; 3 P. Wm’s, 348. 


WARNER, Chief Justice. 


This was an action brought by the plaintiff against the 
defendants as executors of their deceased testator, alleging 
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that their testator, in his lifetime, became liable to the plain- 
tiff as an executor de son tort of the estate of F. Horne. The 
plaintiff sues as the heir and distributee of F. Horne. On 
the trial of the case the jury found a verdict in favor of the 
plaintiff for the sum of $4,669.50. A motion was made for 
a new trial on several grounds, which was granted by the 
Court on the ground that the Court erred in its charge to the 
jury. Whereupon, the plaintiff excepted. 

It appears from the evidence in the record that Thomas 
Woolfolk, the defendant’s testator, on the 12th of July, 1844, 
executed a lease to F. Horne of a part of a city lot in the city 
of Macon for the term of ten years, for the sum of $1,000— 
the payments to be made in ten annual installments of $100 
each—the buildings put on the lot by Horne to be removed 
by him after payment of all the rent due at the expiration of 
the lease. Horne put a building on that part of the lot leased 
by him and occupied the same until his death, leaving six 
years and eight months of the lease unexpired at the time of 
his death, but had not paid the rent for the time he occupied 
the premises. After the death of Horne, to-wit: on the 12th 
of August, 1848, Thomas Woolfolk, the defendant’s testator, 
who was the owner in fee of the whole lot, executed a lease 
of the same to Mason & Dibble for the term of ten years, for 
the annual rent of $120, to be paid quarterly, subject to the 
incumbrance of the lease made to Horne, which was specially 
referred to in the last named lease, and covenanted “that said 
Mason & Dibble should lawfully and peaceably enjoy the 
same, subject to the said lien and incumbrance of said lease 
to the said Ferdinand Horne hereinbefore mentioned.” 

It is claimed that because Mason & Dibble took possession 
of that part of the lot leased to Horne, and occupied the 
same under the lease of Woolfolk to them, that therefore 
Woolfolk was liable to the plaintiff as an executor de son tort. 
Such is not our understanding of the law. Whether Mason 
& Dibble would have been liable to the plaintiff as executors 
de son tort was not the question before the Court; but the 
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question before the Court was whether the execution of the 
lease to them of the whole lot, subject to the incumbrance of 
Horne’s lease on a part of it, by Woolfolk, made him an ex- 
ecutor de son tort under the law. What acts will constitute 
an executor de son tort? If one man takes the goods of the 
deceased and sells, or gives them to another, this shall charge 
him as an executor in his own wrong, Dut not the one to 
whom the goods are sold or given. So if a man has some 
color to intermeddle with the goods of an intestate, but ex- 
ceeds his authority, that makes him executor de son tort. 
Wiley vs. Truett, 12th Georgia Reports, 589. Woolfolk 
did not sell, or give Horne’s lease of part of the lot to Mason 
& Dibble by his lease to them of the whole lot, but leased it 
to them subject to Horne’s lease thereon; neither did he ex- 
ceed his authority in leasing the whole lot to them, subject 
to the incumbrance of the lease which he had previously 
made to Horne for part of the lot. In executing the lease 
of the whole lot to Mason & Dibble, Woolfolk did not pre- 
tend or attempt to lease or interfere with that part of the lot 
previously leased by him to Horne. Mason & Dibble ac- 
quired no right to the possession of that part of the lot cov- 
ered by Horne’s lease, under the lease made by Woolfolk to 
them, and the execution of that lease, without more, did not 
constitute him an executor de son tort as to the part of the 
lot covered by Horne’s lease, and the Court should have so 
instructed the jury. In our judgment, this case was not 
fairly submitted to the jury, there was manifest error in the 
charge of the Court, which was properly corrected in grant- 


ing a new trial. 
Let the judgment of the Court below be affirmed. 
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GriFFin & CLAY, plaintiffs in error, vs. WiLLIAM J. Mar- 
SHALL and JoHN W. ANDERSON’s Sons & Company, de- 
fendants in error. 


Under the Judiciary Act of 1799 and the Act of 1839 amendatory there- 
to, a mortgage on personal property executed by one non-resident of 
the State at the time, may, if the property be brought into this State, 
be foreclosed in the county where the property may be found, and sec- 
tion 3895 of the Code providing for the cases therein mentioned dues 
not repeal the Acts of 1799 and 1839 in this respect. 


Foreclosure of mortgage on personalty made by a non- 
resident. Before Judge ScHLEY. ‘Chatham Superior Court, 
May Term, 1871. 


On April 9th, 1870, William J. Marshall executed a mort- 
gage in favor of Griffin and Clay, in the county of Marion, 
and State of Florida, ‘ on the entire crop planted and to be 
grown this year on the plantation in the county and State 


aforesaid, known as the Wetumpka Place,” for the secur- 
ing of certain promissory notes therein mentioned. Nine 
bales of cotton covered by this mortgage were brought into 
the State of Georgia, the mortgagor still retaining his resi- 
dence in the State of Florida. On February 7th, 1871, the 
aforesaid mortgage was foreclosed before Judge Schley, and 
an execution issued, which was levied upon said cotton, and 
a claim filed by John W. Anderson’s Sons and Company. 
The mortgage was recorded in Chatham county, on February, 
3d, 1871. On the trial of the claim, the mortgage execu- 
tion was excluded upon objections made by the claimant, and 
plaintiffs in error excepted upon the following grounds, to- 
wit: 

Ist. That the Court erred in deciding that a mortgage 
made in Florida, where the mortgagor resided, at the time, 
on personal property then in Florida, which property was 
subsequently removed to the city of Savannah, Chatham 
county, in Georgia, by the mortgagor, and the mortgage re- 
corded in Chatham county, Georgia, within the time required 
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by law, he, the mortgagor, still remaining a resident in 
Florida, and not removing himself into Georgia, cannot be 
foreclosed in Georgia under the statutory remedy for fore- 
closure of mortgages on personal property in Georgia. 

2d. That the Court erred in deciding that there was no stat- 
utory remedy by foreclosure of mortgages of personal prop- 
erty made out of the State, and the property subsequently 
brought into Georgia, unless the mortgagor resided in the 
judicial cireuit whose Judge foreclosed the mortgage; or 
where the mortgagor resided in this State at the date of the 
mortgage, but is a non-resident when the mortgagee seeks 
his remedy by foreclosure. 

3d. That the Court erred in deciding that the judgment 
of foreclosure in this case was void. 

4th. That the Court erred in its entire decision in this case, 
and that the same is against law, and destroys the lien of the 
mortgagee by denying and withholding the only and appro- 
priate remedy provided by the laws of Georgia for its en- 
forcement. 


Law, Lovett & Fatuiaant; J. R. Saussy, for plain- 
tiffs in error. 


Hartripce & CuHIsHoum, for defendants, 


McCay, Judge. 


The only question in this case is whether, under our law, 
a mortgage upon personal property can be foreclosed, in the 
ordinary method, when, though the property is here, the 
mortgagor does not reside here. There seems to be no rea- 
son why this should not be so, in the nature of things. The 
proceeding is against the property, and there is no notice to 
the mortgagor required. ‘The seizure of the property is no- 
tice; and even after the seizure the mortgagor, or his agent, 
Code, section 3899, may set up any defense there may be to 
the debt. The only difficulty, therefore, is whether our Acts 
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providing the method of foreclosure include a case where 
the mortgagor resides out of the State, and the property is 
within our bounds? 

It is contended that section 3895 of the Code covers the 
whole subject, and that it does not include this case; that the 
machinery it provides does not apply to the facts of this case. 
That section declares that the fiat shall be issued by the Judge 
whose Circuit embraces the residence of the mortgager, af 
the time of the foreclosure, if he be resident in the State, and 
if not a resident of the State, then by the Judge of the Cir- 
cuit in which he resided, at the date of the mortgage. The 
mortgager in this case does not reside here now, and did not 
at the date of the making of the mortgage. So that by the 
letter of the statute, there is no express authority given to 
any Judge to issue the fiat, or pass the order. The cases 
provided for are where the parties have, by their own act, 
fixed a locality, where there is special propriety, the case 
shall be returnable, to wit: the residence of the defendant at 
the time of foreclosure, or, if he has none such, then his resi- 
dence when he made the mortgage. There is nothing in 
this Act denying the right to foreclose, when the defendant 
has not resided here at all; nor is there any provision made 
for the case, which is not uncommon, when the party mak- 
ing the mortgage is ambulatory, even though he lives in the 
State. Is the mortgagee to lose his statutory remedy be- 
cause he cannot follow the letter of the law, or is it the 
duty of the Courts to give the statute such a construction as 
will carry out the letter of the law? 

The only object of fixing any place for the issuing of the 
execution is to provide where the issue shall be tried, if the 
mortgagor makes any defense. or persons who are or have 
been citizens of Georgia, a place is fixed ; but for others, no 
place is fixed. Why do they not stand on the footing of 
non-residents, in ordinary suits? Why may they not be 
sued where they can be found? So far as this is a proceed- 
ing against property, the place where it is found would give 
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a Court of equity jurisdiction over it; and if the defendant 
wishes to make an issue, he has no residence here, and never 
has had to give it special direction. Pursuing, therefore, 
the spirit of section 3895, as well as the spirit of section 
3399, as to suits against non-residents, and of section 1690, 
as to citizens of the State, who have no special residence. We 
see no reason why the present proceeding is not sustainable. 
The mortgagee has a clear right to have his mortgage fore- 
closed in this State. 

Our law provides that for every right there shall be a 
remedy, and if none is pointed out by law the Courts shall 
frame one: section 3185. It is declared, also, that no per- 
son shall be forced into equity, if he chooses to seek his rights 
at law: Code, 3027. Though in truth, even a Court of 
equity would have, in this case, to take a jurisdiction as to 
place, not specially pointed out. Upon the whole, therefore, 
we think this proceeding was not improper. The law spe- 
cially authorizes a mortgage in a case like this to be re- 
corded in the county where the property is brought, and it is 
in full accordance with the spirit of the section for foreclos- 
ing. We, therefore, reverse the judgment in this case. 


Wituis Young, Sr., plaintiff in error, vs. N. B. Brown & 
Company, defendants in error. 


Wiuuis Young, Sr., plaintiff in error, vs. N. B. Browy, 
defendant in error. 


When Young applied for a homestead, as the head of a family, and, on 
an appeal from the Court of Ordinary to the Superior Court, a verdict 
was found against him, on the ground that he was not the head of a 
family. Afterwards, he made a second application for homestead, on 
the same land, as the head of a family, which was allowed by the Or- 
dinary, and an appeal was taken to the Superior Court. When the case 
was called in the Superior Court, a motion was made to dismiss the 
application, on the ground that the applicant’s right to a homestead 
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had been adjudicated. The applicant made a motion to amend his pe- 
tition for homestead by inserting a new right of homestead which had 
accrued since the former verdict and judgment, but which was not in- 
cluded in his petition to the Ordinary. The Court refused to allow the 
amendment, and dismissed the application : 

Held, That the Court erred in refusing to allow the amendment and dis- 
missing the petitioner’s application without a hearing of the same, 
under the evidence in the case. 


Homestead. Appeal. Amendment of petition for home- 
stead. Writof possession. Former judgment. Tried be- 
fore Judge ScuLtey. Screven Superior Court. May Term, 
1871. 


These two cases were argued together. The first was a 
caveat to a homestead applied for by plaintiff in error. The 
second was a motion made by defendant in error for a writ of 
possession to the land in which the homestead was applied 
for, claimed under a purchase made by said defendant at a 
sheriff’s sale, pending the second application. This sale was 


made subject to the right to the homestead. The second case 
was “ reversed upon the ground that the Court below erred 
in granting the order to turn said Young out of possession 
of the land until the question of homestead had been finally 


determined.” 
For the facts of these cases, see the decision of the Court. 


Joun D. Asuton; J. C. DELL; J. L. SINGLETON, repre- 
sented by R. H. CLARKE and JULIAN HARTRIDGE, for plain- 
tiff in error. 


W. Hossy; J. R. Saussy, for defendants. Plaintiff in 
error is estopped from claiming homestead: 41 Ga. R., 95. 
The 7th section of the Act of October 28th, 1870, has been 
declared unconstitutional: 42 Ga. R., 405; 41 Lbid., 620; 18 
Ibid., 471. The second application had no place in Court, 
and was, therefore, not amendable: 13 Ga. R., 217; 41 Ibid, 
128. 
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Warner, Chief Justice. 


This case came before the Court below on appeal from the 
Court of Ordinary of Screven county. It appears from the 
record that Willis Young, Sr., as the head of a family, ap- 
plied for a homestead, which was objected to by Brown & 
Company, his mortgage creditors, but was allowed by the 
Ordinary. An appeal was taken to the Superior Court, and 
on the trial of that appeal, the jury found that the applicant 
was not entitled to a homestead, as the head of a family, and 
judgment was entered upon that verdict. Afterwards, in Jan- 
uary, 1871, the said Young again applied to the Ordinary for 
a homestead on the same land, which was allowed, and an 
appeal was again taken to the Superior Court. When the 
case was called in the Superior Court, Brown & Company, 
the appellants, moved the Court to dismiss the application 
for a homestead, on the ground that the right thereto was res 
adjudicata, The applicant then moved the Court to amend 
his petition for homestead by inserting an additional ground 
fur homestead, to-wit: a new right of homestead which had 
accrued since the former judgment, but which was not inclu- 
ded in his petition to the Ordinary. The Court refused to 
allow the applicant to amend, and dismissed his application 
for homestead. Whereupon, the applicant excepted. 

If the appellant relied on the former judgment as a bar to 
the second application he should have pleaded the same in bar, 
and then the question would have been made whether, under 
the evidence submitted, and the law applicable thereto, the 
former judgment was a bar to the second application. In 
our judgment, the applicant had the right to amend his pe- 
tition in the Superior Court so as to shew such facts as would 
entitle him to a homestead as the head of a family, which 
did not exist at the time of the rendition of the former judg- 
ment. Whether the evidence of his new right to a home- 
stead as the head of a family would have been sufficient, 
under the law, to relieve him from the bar of the former 
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judgment, was the question to be tried, and about which we 
express no opionion; neither do we express any opinion as to 
the right of the applicant to have a homestead on the land as 
against the mortgage of Brown & Company. All that we do 
say is that he was entitled to be heard, and that the Court 
erred in dismissing his application without hearing the evi- 
dence in the case. 
Let the judgment of the Court below be reversed. 


WivuraM D. OLIverra, plaintiff in error, vs. THE STATE 
oF GEORGIA, defendant in error. 


In an indictment against a magistrate for willfully and knowingly demand- 
ing more costs than he was entitled to by law, it is not sufficient as in 
ordinary cases to set forth the offense in the language of the Code. 
The indictment must, as the section creating the crime provides, ‘‘ spe- 
cially set forth the merits of the complaint,’’ and is defective unless it 
specify the items of costs actually due as well as the amount demanded 
or received. 


Criminal law. Indictment for malpractice. Arrest of 
judgment. New trial. Before Judge ScHLtEY. Chatham 
Superior Court. May Term, 1871. 


The plaintiff in error was put upon trial on the following 
indictment: 


“ GEORGIA—CuatHam County: 

The grand jurors, chosen, selected and sworn for the 
county of Chatham, to-wit: ....... ee peccnes , in the name 
and behalf of the citizens of Georgia, charge and accuse Wil- 
liam D. Oliveira, a Notary Public and ex officio Justice of 
the Peace of the county and State aforesaid, with the offense 
of malpractice in office. For that the said William D. Oli- 
veira, in the county of Chatham and State of Georgia afore- 
said, on the 16th day of May, 1870, while exercising the 
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functions, and in the administration and under color of his 
said office of Notary Public and ez officio Justice of the Peace, 
did then and there willfully and knowingly demand of and 
from one James Jenkinson the sum of $9.48 in the paper 
currency of the United States, as costs in a certain cause, 
wherein a possessory warrant for the recovery of a New- 
foundland dog had been sued out against the said James 
Jenkinson by one Frank Lyons, and which had been heard 
and judgment rendered by him, the said William D. Oliveira, 
as Notary Public and ex officio Justice of the Peace, and 
which said sum of $9.48 was more costs than he was entitled 
to by law for the said services rendered by him in said cause, 
contrary to the laws of said State, the good order, peace and 
dignity thereof.” 


The jury returned a verdict of guilty. Whereupon, plain- 
tiff in error moved in arrest of judgment upon the following 
grounds: 

Ist. Because there is no allegation in the indictment of 
what portion of the costs alleged to have been demanded 
by the defendant was illegal, or other and greater than the 
amount he was entitled to by law. 

2d. Because the indictment fails to state whether defend- 
ant was entitled to any costs or not, and, if any, how much ? 

The motion in arrest of judgment was overruled and plain- 
tiff in error excepted. A motion for a new trial was also 
made, which it is not necessary here to set forth. 


P. W. MELpriM, for plaintiff in error On the sufficiency 
of the indictment, cited Code, sections 4535, 4432; 13 Geor- 
gia Reports, 396; Wharton’s Am. Crim. Law, 2511, et seq. ; 
1 Carnes, 133; Bishop’s Crim. Prac., sections 321, 322, 325. 


A. B. Situ, Solicitor General, by brief, for the State. 
Indictment sufficient: Gould’s Pleading, 460; Code, section 
3529 to 3532; section 4535; 25 Georgia Reports, 689; 36 
Ibid., 449, Exceptions to form must be made before trial: 
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Code, section 4536 ; Bishop’s Crim. Prac., 1st vol., 853 ; 25 
Georgia Reports, 689; 36 Ibid., 449; 37 Ibid., 51-80. An 
indictment in Indiana is good against constable, wherein the 
sum extorted is not stated: 5 Blackf., 460. 


McCay, Judge. 


The whole of this provision for the prosecution of public 
officers for malpractice, indicates the intention of the Legis- 
lature that the proceedings shall be guarded with more than 
ordinary strictness. The accused is entitled to notice of the 
charge, and to a copy of the bill of indictment, before the bill 
is found. He has, too, a right to go before the grand jury, 
to cross-examine the witnesses, and perhaps to bring forward 
matters in explanation and defense. The Act further pro- 
vides that the indictment shall “specially set forth the merits 
of the complaint.” This is far stronger language than is used 
in other indictments : Code, section 4432. Section 4535 pro- 
vides, as a general rule, that it shall be sufficient te set forth 
the offense in the language of the Code. Something more 
must therefore be meant by the special provision of this sec- 
tion—4432. We think that these words mean that there 
must be set forth in the indictment a detailed statement of 
the facts upon which the charge is predicated. 

This indictment does not do this. It charges him with 
having taken a certain amount for his costs in a particular 
case, and that such sum was more tlian the legal costs. But 
it fails to state what the legal costs were, and how much he 
took more than the legal costs. It might just as well have 
charged that he took more costs than the law permitted, and 
said nothing as to any amount. This is not a “specific” 
statement of the merits of the complaint. Properly it ought 
to be stated what service was done, and the costs for each 
item, as fixed by law, and then alleged he took more and how 
much more. As it is, the accused only is informed that he 
took too much, leaving him to grope in the dark as to what 
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items were overcharged and what he must prepare himself to 


meet. 
Whilst we would be slow to put the least hindrance inthe 


way of bringing to speedy punishment a corrupt officer, we 
must also remember that the law shows great tenderness to 
their errors as judges, and holds those who charge them with 
malpractice to more than ordinary strictness. 

Judgment reversed. 


WituiaM W. MitcHett and Simon LEE, plaintiffs in error, 
vs. JoHN D. McELvin, defendant in error. 


1. A colored child, born before the 9th day of March, 1866, within what 
was regarded as a state of wedlock between its parents, while slaves, 
and who is acknowledged by its father, is the legitimate child of both 
parents. If the parents separated before that date and the child re- 
mained with the mother, she is entitled to the control of it during mi- 
nority. But if she voluntarily yield the control to the father, and he 
takes the child away with him, she cannot afterwards resume the con- 
trol without the assent of the father, no reason being shown why the 
father should not retain the custody of the child. 

2. If, under such circumstances, the mother is induced to sign articles 
apprenticing the child to a third person, under representations made 
to her by that person, that if she did not do so, he would send the 
child off to another State, out of her reach, the articles are void as 
against the rights of the father, and any master to whom he may have 
apprenticed the child; and on a writ of habeas corpus sued out at the 
instance of the person holding the articles from the mother against the 
father and the master to whom he had apprenticed the child, the child 
should have been remanded to the custody of the respondents; es- 
pecially where the mother testifies that she does not desire to withdraw 
the child from the custody of the father, and that she was induced to 
sign the articles by the representations made to her. 


Habeas corpus. Parent and child. Master and servant, 
Apprentice. Before JudgeScHLey. Chatham county. At 
Chambers, August Ist, 1871. 


This case arose upon-a writ of habeas corpus, on the peti- 
tion of John D. McElvin, alleging that Simon Bisset, an in- 
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fant, was his apprentice, and was illegally detained from him 
by William W. Mitchell and Simon Lee. Respondents moved 
to dismiss said writ, because it required them to respond in 
the county of Chatham, they being residents of the county 
of Bullock, and the alleged detention being in said county. 
The motion was overruled by the Court, and respondents 
excepted. Relator tendered in evidence a deed of appren- 
ticeship of Simon Bisset, made by his mother, Sophia Bisset,. 
to relator, on May 31st, 1871, to show relator’s right to the 
custody of Simon, without proof that the duplicate articles 
had been filed in the office of the Ordinary. Respondents 
objected to the introduction of said instrument, the objections 
were overruled, and respondents excepted. 

It appeared from the evidenee that Simon Bisset was born 
in Bullock county, about fourteen years before the trial ; 
that his mother, Sophia Bisset, and his father, Simon Lee, 
the respondent, were the slaves of different masters, but lived 
together as husband and wife, after the manner of slaves, for 
many years, and during this period the boy Simon was born; 
that just before the close of the war, Simon, the respondent, 
having become involved in a difficulty, had to run away, and 
when he returned his wife refused to live with him. When 
the Federal army passed through Bullock county, Sophia 
Bisset and her children moved to Bryan county; that about 
three years before the trial, Simon Lee, the respondent, went 
to Bryan county to see his former wife, and offered to help her 
take care of the children, saying that he had married another 
woman ; that Sophia Bisset consented that he should take the 
two boys, one of whom was Simon Lee; that relator came 
to Sophia Bisset several times to persuade her to apprentice 
the boy to,him; that finally relator told her that if she did 
not sign the papers apprenticing the boy to him, he would 
run the boy off to Florida; that he was badly treated by re- 
spondent, Simon Lee, and that he would not live with any 
one but relator. That under these circumstances she signed 
the deed of apprenticeship; that she always told relator that 
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the boy was under his father’s control; that she had given 
him up to his father; that she did not want to sign the deed, 
and is now willing that the boy should remain under the con- 
trol of his father. 

The custody of the child was awarded to relator, and re- 
spondent excepted and assigns error upon each of the grounds 


aforesaid. 
Rurvs E. Lester, represented by P. W. MEtprim, for 
plaintiffs in error. 


HARTRIDGE & CHISHOLM, for defendant. 


MontTcGomery, Judge. 


This case is controlled by the Act of March 9th, 1866, 
(Acts of 1865 and 1866, p. 240,) by the Act of December 
12th, 1866, (Acts of 1866, p. 156-7,) and by Revised Code, 
section 1669. So long as the child remained with the mother, 
after her separation from his father, her husband, and after 
they were free, she was entitled to control it. Having vol- 
untarily surrendered the custody of the child to its legitimate 
father, her right to control it ceased, no reason being shown 
why the father should be deprived of the custody of the 
child. The Court therefore renders the following judgment: 

1. A colored child, born before the 9th day of March, 1866, 
within what was regarded as a state of wedlock between its 
parents, while slaves, and who is acknowledged by its father, 
is the legitimate child of both parents. If the parents sep- 
arated before that date, and the child remained with the 
mother, she is entitled to the control of it during minority. 
But if she voluntarily yield the control to the father, and he 
takes the child away with him, she cannot afterwards resume 
the control without the assent of the father, no reason being 
shown why the father should not retain the custody of the 
child. 

2. If, under such circumstances, the mother is induced to 
sign articles apprenticing the child to a third person, under 
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representations made to her by that person, that if she did 
not do so, he would send the child off to another State out 
of her reach, the articles are void as against the rights of the 
father, and any master to whom he may have apprenticed 
the child; and on a writ of habeas corpus sued out at the in- 
stance of the person holding the articles from the mother 
against the father and the master to whom he had appren- 
ticed the child, the child should have been remanded to the 
custody of the respondents; especially where the mother tes- 
tifies that she does not desire to withdraw the child from the 
custody of the father, and that she was induced to sign the 
articles by the representations made to her. 
Judgment reversed. 


Rosert H. Foormay, assignee, plaintiff in error, vs. PusEyY, 
JonEs & Company, defendants in error. 


The Act of 1869, giving to mechanics a lien upon the property of their 
employers for labor performed and materials furnished, contemplates 
such mechanics only as perform the labor and furnish the materials to 
the employer. The Act does not contemplate a manufacturer of ma- 
terials sold to the employer in the usual course of trade, although that 
manufacturer may be a mechanic. 


Mechanics. Lien for materials furnished. Before Judge 
ScuLtEy. Chatham Superior Court. May Term, 1871. 


The sheriff brought into Court the proceeds of .sale of the 
steamboat “ Charles 8. Hardee,” which he had sold under a 
mortgage execution in favor of Robert H. Footman, assignee 
in bankruptey of Robert Irwin and Charles S. Hardee, 
against one Henry Schaben. The defendants in error claimed 
precedence for their execution for $651.11, under the pro- 
visions of the Act of March 19th, 1869, and under the 30th 
section of the first Article of the Constitution of the State. 
To this proceeding the plaintiff in error filed his counter- 

Vor. xiv, 36. 
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affidavit as provided by the 1970th section of the Code, upon 
the following grounds, to-wit : 

Ist. That the said Pusey, Jones & Company are not, nor 
is either of them, citizen or resident of this State, nor were 
such, at the time the labor was performed and materials fur- 
nished, as set forth in the affidavit. 

2d. That the said materials were sent into this State by 
the said Pusey, Jones & Company, from the State of Dela- 
ware, and there placed upon the said steamboat by other 
persons not in the employment of the said Pusey, Jones & 
Company. 

3d. That the said Pusey, Jones & Company are not, nor 
is either of them a “mechanic,” laboring as such himself, 
but that they are contractors for mechanical work, employing 
others to do it under their direction. 

The questions made by this counter-affidavit was submitted 
to the Court upon the following agreed statement of facts: 

‘Tt is admitted by the defendants in error in the above 
cause, that they are citizens of the State of Delaware and 
non-residents of the State. That the second ground of the 
affidavit of plaintiffin error is true. That the defendants in 
error do no manual labor themselves. It is admitted by 
plaintiff in error that the affidavit of the defendant in error 
is true with the above qualification as to manual labor. In 
addition, it is admitted by the said plaintiff in error that the 
materials and machinery set forth in the defendants in error’s 
bill of particulars, were ordered by Erwin and Hardee, as 
agents of Schaben, the owner, to be made by deferidants in 
error expressly for that steamer, the ‘Hardee;’ that they 
were made for that purpose by the workmen of defendants 
in error, and were sent out expressly for her by the defend- 
ants in error. And finally, that defendants in error are me- 
chanics, literally, and that while they do no mechanical 
manual labor, they superintend their own journeymen and 
workmen in the execution of manual labor. Plaintiff in 
error further admits that the place of the contract between 









ATLANTA, JANUARY TERM, 1872. 563 


Footman vs. Pusey, Jones & Company. 


the defendants in error and the owner of the steamer, the 
‘ Hardee,’ in pursuance of which the said materials were 
furnished and the said labor performed, was either in Georgia 
or Delaware.” 

The Court held that the execution of defendants in error 
was entitled to be paid out of said fund, and so ordered. 
Whereupon, plaintiff in error excepted. 


Jackson, LAWTON & BasInGER, by brief, for plaintiff in 
error. 


CHARLES N, WEst, for defendants. 


Warner, Chief Justice. 


This case came before the Court below on a motion to dis- 
tribute money in the hands of the sheriff, arising from the 
sale of a steamboat, on the following agreed statement of 
facts: The plaintiffs are citizens of the State of Delaware, 
and non-residents of this State; that the materials were sent 
into this State by the plaintiffs, from the State of Delaware, 
and then placed on the steamboat by other persons, not in the 
employment of the plaintiffs; that the plaintiffs do no me- 
chanieal labor themselves ; that the materials and machinery 
set forth in the plaintiffs’ bill of particulars were ordered by 
Erwin & Hardee, to be made by the plaintiffs expressly for 
that steamer, the “ Hardee ;” that they were made for that 
purpose by the workmen of the plaintiffs and were sent out 
expressly to her by the plaintiffs; that the plaintiffs are me- 
chanics, literally, and while they do no mechanical manual 
labor, they superintend their own journeymen and workmen 
in the execution of mechanical labor. 

The question made by the record in this case is, whether 
the plaintiffs, on the statement of facts contained therein, are 
entitled to a mechanic’s lien on the fund in Court, under the 
provisions of the Constitution of 1868 and the Act of 1869. 
The Constitution declares that “ mechanics and laborers shall 
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have liens upon the property of their employers for labor 
performed or materials furnished.” The Act of 1869, to carry 
into effect this provision of the Constitution, declares, “ that 
from and after the passage of this Act, laborers and mechan- 
ics shall have liens upon the property of their employers for 
labor performed and for materials furnished.” By the terms 
of the Act, mechanics have a lien upon the property of their 
employers for labor performed and for materials furnished— 
that is to say, if one employs a mechanic to perform labor on 
his property, and the mechanic furnishes the materials with 
which to perform that labor, for the benefit of his employer, 
he has a lien on the property of the employer to the extent of 
the labor performed by him, and for the materials furnished 
by him in the performance of that labor, for the benefit of 
the employer. 

The Act does not contemplate a manufacturer of materials 
sold to the employer, in the usual course of trade, although 
that manufacturer may be a mechanic. The Act contemplates 
such mechanics only as perform the labor and furnish the ma- 
terials to the employer. Before the passage of the Act of 
1869, all mechanics had a lien on all personal property man- 
ufactured or repaired by them, to the extent of the work done 
and materials furnished, but such lien ceased on the delivery 
of possession to the owner: Code, 1969. The Act of 1869 
gives the mechanic a lien upon the property of their employers 
generally, for labor performed and materials furnished. It 
follows, therefore, that the plaintiffs in this case did not have 
a mechanic’s lien on the fund in Court, according to the true 
intent and meaning of the Act of 1869. 

Let the judgment of the Court below be reversed. 
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James L. Hixon, plaintiff in error, vs. F. W. Sims & Com- 
PANY, defendants in error. 


Where a planter, in March, 1869, gave his factor a note for $2,000, se- 
cured by mortgage of realty as collateral security for all advances 
made by the factor, up to November Ist, 1869, at which date the plan- 
ter owed the factor about $1,300, and after that time the planter sent 
forward cotton, which the factor sold for more than $1,300, but the 
planter drew upon him by draft in favor of different persons as he for- 
warded his cotton, and the factor took up notes of the planter to an 
amount large enough to absorb the whole proceeds of the cotton, ex- 
cept about $650, which was credited on the amount due the factor on 
November Ist, the note and mortgage are still collateral security for 
the balance due the factor. The drafts by the planter and the notes 
taken up are an appropriation of the proceeds of the cotton to debts 
other than that due the factor on November Ist, 1869. 


Appropriation of payments. Advances, Before Judge 
ScHLeY. Screven Superior Court. May Term, 1871. 


F. W. Sims & Company brought complaint against James 
L. Hilton upon two promissory notes, one dated March Ist, 
1869, due on or before December Ist, 1869, for the sum of 
$106.12, being for 2115 pounds of Peruvian guano; the 
other, dated March 27th, 1869, due on the first day of No- 
vember next thereafter, for the sum of $2000, for value 
received. Plaintiff introduced these notes and closed. De- 
fendant introduced a mortgage, bearing even date with the 
last of said notes, and executed for the purpose of secur- 
ing the same. The condition of said mortgage is as follows : 
“‘ Now, should the party of the first part well and truly pay or 
cause to be paid to the party of the second part all and every 
the advances that may be made by the party of the second 
part, for the use and benefit of the party of the first part, at 
his request, from this date to the said first day of November, 
1869, whether the same be by advance of money, goods or 
other things, or acceptances of drafts or orders, of the party of 
the first part, or money paid for his use, and all the usual 
charges, commissions and interest for sat advances, accept- 
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ances or payments, atid the same shall well and truly pay by 
November Ist, 1869, then this indenture, as well as said 
promissory note, shall cease and determine.” The evidence 
showed that, after allowing all credits, defendant was still 
indebted to plaintiffs in the sum of $657.57 for advances ; 
that advances were made after November Ist, 1869, in shape 
of drafts drawn by the defendant in favor of third persons, 
and of notes on defendant paid by plaintiffs; that no new 
contract was made in reference to these additional advances ; 
that the business relations were continued after November 
Ist, 1869, as they had been carried on between the parties 
before; that defendant, after the date aforesaid, had shipped 
plaintiffs cotton and had drawn on them ; that he had never 
notified plaintiffs that their former manner of doing business 
was at an end; that defendant did not notify plaintiffs that 
he was not drawing upon them under the mortgage as collat- 
eral security ; that on the first day of November, 1869, de- 
fendant was indebted to plaintiffs the sum of $1,293.57; that 
cotton had been shipped by defendants to plaintiffs since the 
aforesaid date, but the proceeds, with the exception of the 
credit allowed, had been drawn out. The jury returned a ver- 
dict for the plaintiffs for the sum of $657.57. Whereupon 
defendant moved for a new trial, which motion was overruled 
by the Court, and defendant excepted upon the following 
grounds, to-wit: 

Ist. Because the verdict is contrary to law. 

2d. Because the verdict is contrary to the evidence. 

3d. Because the verdict is contrary to law and the evidence. 

4th. Because the verdict is contrary to the charge of the 
Court. 

5th. Because the Court erred in charging the jury “that 
said note sued on for $2,000, and the contract under which it 
was given, was a continuing contract, and that said note 
would, without an express agreement, cover asa collateral up 
to the amount of the note, any advances made by the plain- 
tiffs to defendant after the first day of November, 1869, and 
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that plaintiffs could, in the suit on said note, recover on any 
balance due to them on such advancements made after said 
November 1st.” 

6th. Because the Court erred in charging the jury “that if 
defendant neglected to give notice to plaintiffs that said note 
for $2,000 ceased and ,letermined upon the payment to plain- 
tiffs by defendant of the amount covered by said note, as a 
collateral, the plaintiffs could recover in a suit on said collat- 
eral note any amount the jury might find due to plaintiffs at 
the commencement of the suit for advances, even though de- 
fendant had by said November Ist, paid plaintiffs all indebt- 
edness for advances made up to that time, and although 
defendant had paid plaintiffs, before the commencement of 
said suit, all indebtedness before the date of said note, and 
the amount of $2,000, and commissions and interest for ad- 
vancing the same.” 

7th. Because the Court erred in charging the jury “that the 
Court’s construction of the contract, by which said collate- 
ral note was given, and which contract is contained in the 
mortgage deed given by defendant to plaintiff’s, and in evi- 
dence on said trial, was that plaintiffs had agreed to ad- 
vance to defendant, and that these advances were not to 
exceed at any one time $2,000; but that the contract, ac- 
cording to the Court’s construction, did not mean that said 
note was to be collateral only for such advances as might be 
made from the date of said collateral note to said November 
1, to the amount of $2,000.” 

8th. Because it being in evidence that the balance claimed 
by plaintiffs was a balance on.open account, it was the duty 
of the jury, under the charge of the Court, so to have moulded 
their verdict as to protect the defendant against any subse- 
quent suit upon said account, whereas the verdict is general 
for the plaintiffs. 


W. H. Hossy, by brief, for plaintiff in error. 


Joun C. DELL; J. R. Saussy, for defendants. 
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MontTeoMERY, Judge. 


Homestead having been waived by the mortgage which 
secured the collateral note, given in this case, it became, in 
the opinion of counsel for the plaintiff in error, important 
to show that the debt to secure which the collateral note 
had been given, was paid off by the proceeds df the cotton 
shipped by Hilton to F. W. Sims & Company, after the 
time had expired, to secure the advances, during which the 
note and mortgage were given. Could this have been shown, 
then the application for homestead would have been relieved 
from the embarrassment of the waiver contained in the mort- 
gage, which was signed both by husband and wife. To show 
this, counsel relied on that principle of law which applies 
payments by a debtor to his creditor to the oldest debts, 
where neither party make any appropriation of the pay- 
ments. Unfortunately for the application of the principle 
in this case, both debtor and creditor applied the proceeds of 
the cotton received and sold, after November 1, 1869, to debts 
other than the debt due the factors, at that date, to-wit: to 
the taking up of drafts drawn by the debtor, in favor of 
third persons (thus showing his application of the funds) on 
his factors, the defendants in error, and the payment by them 
of those drafts, and an outstanding note or two of Hilton, 
due to a third person, thereby showing their application of 
the proceeds of the cotton sales, After payment of the notes 
and drafts, F. W. Sims & Company applied the balance of 
cotton proceeds to the debt due November 1, 1869, leaving 
still due, of this debt, just the sum found by the verdict, and 
for which the collateral securities are bound, The note and 
mortgage secured no advances made after November 1, 1869, 
but they were all paid by the cotton forwarded after that 
date, inasmuch as they consisted: of debts due third persons, 
and paid, as before stated, by the factor, either at the instance 
of the planter himself, or of his own motion. 

Judgment affirmed. 
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Henry Breser, plaintiff in error, vx. THe SraTe oF 
GeoreiA, defendant in error. 










One who buys or receives goods, chattels, money or other effects that have 
been stolen, or feloniously taken from another, knowing the same to 
have been stolen, or feloniously taken, may be indicted as an “‘ acces- 
sory after the fact,’’ under the provisions of the 4420th section of the 
Code, that section creates and defines a distinct offense. 








Criminal law. Accessory after the fact. New trial. Be- 
fore Judge ScHLtEY. Chatham Superior Court. January 
Term, 1871. 


The plaintiff in error was tried upon an indictment, of 
which the eorieae is the only portion material to be in- 
serted : 


“ GEORGIA—CuatHam County: 

The grand jurors selected, chosen and sworn, for the 
county of Chatham, to-wit: ...... ceeseseseoscces , in the name 
and behalf of the citizens of Georgia, charge and accuse 
Henry Bieber, of the county of Chatham, and State of 
Georgia, aforesaid, with the offense of being an accessory 
after the fact, in buying and receiving stolen goods and chat- 
tels, knowing the said goods and chattels had been stolen 
and feloniously taken from another. For that the said 
Henry Bieber, in the county of Chatham, and State of 
Georgia, aforesaid, on the 27th day of December, 1867, did 
then and there, with force and arms, wrongfully and fraudu- 
lently buy and receive from Alonzo Jones, Butler Brown, 
John Johnson, William Roberts and Abram Henderson, 
persons of color, twenty-seven steel car springs,” ete., “all 
the property of the Central Railroad and Banking Com- 
pany of Georgia, a company incorporated under the laws of 
the State of Georgia, all of the aforesaid goods and chattels, 
each of the value aforesaid, having been before that time 
wrongfully and fraudulently taken and carried away, with 
intent to steal the same, from the possession of the said, the 
Central Railroad and Banking Company of Georgia, a com- 
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pany incorporated by the laws of the State of Georgia, by 
Alonzo Jones, John Johnson, Butler Brown, William Rob- 
erts and Abram Henderson, persons of color, as aforesaid, 
he, the said Henry Bieber, then and there, well knowing that 
the aforesaid enumerated goods and chattels had been wrong- 
fully and fraudulently stolen and feloniously taken from 
another, and that the said Henry Bieber, with the knowledge 
aforesaid, did buy and receive the aforesaid goods and chat- 
tels, with the intent to defraud the Central Railroad and 
Banking Company.” The indictment further set forth the 
plea of guilty of the principals to an indictment that had 
been found against them for simple larceny. 

Upon the trial, John Johnson, one of the principals, was 
introduced as a witness for the State; the plaintiff in error 
objected to his competency, which objection the Court over- 
ruled. It appears from the record that William M. Wad- 
ley was the prosecutor. The jury found the plaintiff in error 
guilty, and recommended him to the mercy of the Court. 
Whereupon plaintiff in error moved for a new trial, which 
motion was overruled by the Court, and plaintiff in error 
excepted upon the following grounds, to-wit : ' 

Ist. Because the Court erred in overruling a motion to 
quash the indictment, on the ground that two of the grand 
jurors, who found the bill of indictment against the defend- 
ant, were stockholders in the Central Railroad and Banking 
Company, the said Central Railroad and Banking Company 
being the prosecutor. 

2d. Because the Court erred in admitting the testimony of 
John Johnson, who, as the record discloses, was the princi- 
pal thief. 

3d. Because the Court erred in refusing to charge the 
jury, as requested by defendant’s counsel, “that, in misde- 
meanors, there are no accessories, but all are principals, who 
are in any way concerned in the crime,” and in charging 
“that the Code of Georgia had changed the law, and by the 
Code a person might be an accessory to a misdemeanor.” 
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4th. Because the Court erred in refusing to charge the 
jury as requested, “that a party charged as an accessory to a 
misdemeanor cannot be convicted, as there is no such offense,” 
and in charging to the contrary. 

5th. Because the Court erred in refusing to charge the jury 
as requested, “that the receiver of stolen goods, when the 
original theft is a misdemeanor, is a principal, and cannot be 
convicted as an accessory,” and in charging to the contrary 
thereof. 

6th. Because the Court erred in refusing to charge the jury 
“that the crime charged being that of an accessory to a 
misdemeanor, wherein accessories are principals, the defen- 
dant cannot be convicted as an accessory, and not being 
charged as principal, he cannot be convicted as principal,” 
and in charging, “that while it was true that the defendant 
could not be convicted as principal, unless so charged in the 
indictment, yet being charged as an accessory, he might be 
convicted as such.” 

7th. Because the Court erred in refusing to charge the jury 
“that while the Code makes a receiver of stolen goods an 
accessory, it only increases or adds to the number of classes 
of accessories, and that the new class is subject to the same 
rules as other classes of accessories,” and in charging, “ that 
this request had been fully covered by his previous charge.” 

8th. Because the verdict was contrary to law. 

9th. Because the verdict was contrary to the evidence and 
against the weight of the evidence. 

10th. Because the Court erred in refusing the new trial, 
because plaintiff in error has discovered, since he pleaded to the 
merits of said cause, that two of the grand jurors who found 
the said bill of indictment were stockholders in the Central 
Railroad and Banking Company, the prosecutor in this pros- 
ecution. 


A. W. Stone; G. W. WILson, represented by GEORGE 
S. THomas, for plaintiff in error: 1st. Grand jurors must 





572 SUPREME COURT OF GEORGIA. 


Bieber vs. The State of Georgia. 








be impartial: 1 Bishop Crim. Pro., 723; Wharton’s Crim. 
Law, vol. 1, sees. 468, 469 and 473. 2d. The refusals of the 
Court to charge were error: 1 Russell on Crimes, 34; 4 
Black. Com’s, 35; 3 Greenleaf Ev., 43; Code, secs. 4420, 
4421, 4343; 3 Greenleaf Ev., 48. 3d. The verdict does not 
speak the truth: 36 Ga. R., 222. 4th. The indictment is 
fatally defective: Code, secs. 4245, 4343; 1 Wharton Crim. 
Law, 296, 400; Bishop Crim. Proc., vol. 1, 751. Sth. Acts 
and declarations of joint offender, admissible only against 
himself: Code, sec. 3743. 


A. B. Sairu, Solicitor General, by brief, for defendant. 
The demurrer was not made at the proper time, and was not 
in writing: Code, sec. 4545; 22 Ga. R., 499, 545; 24 Ibid., 
31; 25 Ibid., 689. Everything presumed to be done right- 
fully: 1 Wharton Crim. Law, 713. Grand jury presumed 
to be properly constituted: 24 Ga. R., 270. Grand jury 
presumed to act correctly: 1 Bishop’s Crim. Proec., 741. 
Oath of grand jury cannot be inquired into: 1 Bishop Crim. 
Proc., 750; 3 Wend., 314. New trial not granted unless 
necessary to substantial justice: 1 Chitty Crim. Law, 657. 
Interest in the jurors was too remote: 40 Ga. R., 423. No 
person excluded from crime or interest from testifying: Code, 
sec. 3798. Code, secs. 4420, 4421, provides for this particu- 
lar case, and an accessory, as here defined, is different from 
that defined in Code, sec. 4243. Law applicable charged, 
requests need not be noticed: 38 Ga. R., 304; 37 Tbid., 94, 
102, 195. The real offense in this case was “the buying and 
receiving stolen goods:” 3 Ga. R., 419; 25 Ibid., 689; 13 
Ibid., 322; 3 Ibid., 18. New trial not granted where no 
rule of law is violated, no harm done: 40 Ga. R., 423; 39 
Ibid., 68; 40 Ibid., 455. 
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WARNER, Chief Justice. 


The defendant was indicted as an accessory after the fact 
in buying and receiving stolen goods and chattels, under the 
4420th section of the Code. On the trial of the case, the 
defendant was found guilty, and a motion was made for a 
new trial, on the several grounds specified in the record, 
which motion was overruled by the Court, and the defend- 
ant excepted. 

If the defendant had been indicted for a misdemeanor, as 
an accessory after the fact, under the 4243d section of the 
Code, we will not say that the objection urged by the de- 
fendant’s counsel would not have been well taken, but the de- 
fendant was indicted under the 4420th section, which creates 
a distinct offense; that section of the Code declares that, “ if 
any person shall buy or receive any goods, chattels, money, 
or other effects that shall have been stolen or feloniously taken 
from another, knowing the same to be stolen or feloniously 
taken, such person shall be taken and deemed to be an acces- 
sory after the fact, and shall receive and suffer the same pun- 
ishment as would be inflicted on the person convicted of 
having stolen or feloniously taken the said goods, chattels, 
money, or effects so bought or received.” The term, “ felo- 
niously taken,” in this section, is used, not to indicate that 
the defendant is guilty of a felony, but to shew the intent 
with which the goods were taken from the owner by the 
principal thief. There was no error in admitting the testi- 
mony of Johnson: Code, 3798. 

It is assigned for error that the Court overruled the de- 
fendant’s motion to quash the indictment, after verdict, on 
the ground that two of the grand jurors who found the bill 
of indictment against the defendant were stockholders in the 
Central Railroad and Banking Company, the said Central 
Railroad and Banking Company being the prosecutor, which 
fact was not known to defendant until after the trial. The 
record shows that William M. Wadley was the prosecutor, 
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and not the Central Railroad and Banking Company. There 
is sufficient evidence in the record to sustain the verdict of 
the jury. In our judgment, the motion for a new trial was 
properly overruled. 

Let the judgment of the Court below be affirmed. 


Sara Houston ef al., plaintiffs in error, vs. WILLIAM Da- 
VIDSON et al., defendants in error. 

1. Under the Act of 1816, illegitimate brothers and sisters, born of the 
same mother and their representatives inherit from each other in the 
same manner as if born in lawful wedlock, and if, at the death of an 
intestate, the brothers and sisters be all dead, their children take per 
capita, and not per stirpes, just as do Jegitimates under the same cir- 
cumstances. 

2. The Act of 1859, and the Code, section 2448, providing that represen- 
tation among collaterals shall extend to the children and grand-children 
of brothers and sisters, extends also to distribution among the brothers 
and sisters of illegitimates and their representatives, but if all the 
brothers and sisters be dead, leaving children, and one of the nephews 
be also dead, leaving children, the division is still per capita among 
the nephews and nieces, the children of the deceased nephew or neice 
taking among themselves the share that would have fallen, under the 
per capita division, to their deceased parent. 


Equity. Lllegitimates. Rules of inheritance. Tried be- 
fore Judge ScHtEY. Chatham Superior Court. May Term, 
1871. 


This was a bill in equity, filed by William Davidson and 
Rose Brice, formerly Davidson, against William J. Camp- 
bell, as administrator upon the estate of Susan Jackson, de- 
ceased, and the distributees of said estate. The bill set forth 
that, about the commencement of this century, a woman 
named Dolly, a free person of color, became the mother suc- 
cessively of the following named children, to-wit: Susan 
Jackson, Hettie Houston, Elizabeth Houston, Richard Hous- 
ton, Robert Houston, and Mary Houston; that said Susan 
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Jackson, a free person of color, acquired considerable person- 
al and real estate, and, without ever having a child, died in 
1862, intestate; that Hettie Houston died in the lifetime of 
intestate, leaving two children, to-wit: Hettie Hanscomb and 
Priscilla A. Mirault, who are now living ; that Mary Houston 
died during the lifetime of intestate, had two children, who 
are complainants; that Elizabeth Houston died during the 
lifetime of intestate, leaving two children, to-wit: Isabella 
Gordon, who died without issue in the lifetime of intestate, 
and Dolly Ann Drummond, now living; Richard Houston 
left surviving him two children, to-wit: Sarah Houston and 
Richard Ann Butler, who has died since the death of the 
intestate, and without issue; that Robert Houston died in 
the lifetime of intestate, leaving the following children sur- 
viving him, to-wit: Sarah H. Houston, Richard Houston, 
Robert Houston, Elizabeth Campbell, now the wife of S. F. 
Campbell, Ann E. Jackson and James Houston, who has 
died since the death of intestate and without issue, and Wil- 
liam Houston, who has also died since the death of intestate, 
and without issue, and William Houston, who died previous 
to the death of the intestate, leaving one child, to-wit : 
Georgia Benton, now the wife of Henry Benton ; that upon 
the death of the said Susan Jackson, the said Richard Ann 
Butler, Hettie Hanscomb, and Priscilla A. Mirault went into 
possession of the property of the estate and used the same 
until the death of the said Richard Ann Butler, in 1860; 
that after her death said Hettie Hanscomb and Priscilla A. 
Mirault received the rents and profits of said property until 
administration upon said estate. That on the ... day of ....., 
1860, letters of administration were granted to William J. 
Campbell, who sold the real estate for the sum of $10,000, 
which said sum, less the expenses of administration, is now 
in the administrator’s hands, to be distributed as the Court 
may direct. The bill prayed that said fund, and any other 
property belonging to said estate, might be distributed per 
stirpes among the brothers and sisters of intestate and their 
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representatives. The jury found the facts to be substantially 
as statel in the bill; also, the various amounts that had been 
received by the several distributees, They further found as 
follows: ‘“ We are unable to find how the said estate shall be 
divided amongst the said distributees, whether they shall take 
equally per capita, or unequally per stirpes, but leave that 
matter to the Chancellor, and find said distribution as he 
shall decide.” Upon this special verdict, the Chancellor de- 
creed that the distribution should be per stirpes, and plain- 
tiffs in error excepted. 

Ist. Because the Court erred in decreeing that the estate 
of the intestate should be distributed per stirpes, as the bro- 
thers and sisters of the intestate all died in her lifetime, and 
her nieces and nephews stood to the intestate in equal degree, 
and should take equal shares, per capita, and not unequal 
shares, per stirpes. 

‘2d. Because the Court erred in decreeing that Georgia Ben- 
ton, the child of William Houston and grand-niece of the 
intestate, took an equal share with the uncles and aunts, chil- 
dren of Robert Houston, as among bastards there is no rep- 
resentation among collaterals further than children of brother 


and sister. 


J.J. Pops, represented by JULIAN HARTRIDGE, for plain- 
tiffs in error. 


J. R. Saussy, for defendants. 


McCay, Judge. 


The progress of civilization and the spread of correct ideas 
has now almost obliterated the old notion that illegitimates 
are outcasts. They do not inherit from the father, because 
the marriage tie—the proof that they are his children—does 
not exist between him and the mother. But no such proof 
being needed, as to their connection by blood with the mother, 
or with the brothers and sisters of her womb, they inherit. 
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It is in Georgia, now, only a question of legal proof of 
blood connection, since now legitimates and illegitimates in- 
herit equally from the mother, and a legitimate brother or 
sister may, in some cases, inherit from an illegitimate: Code, 
1791, 1792. So the marriage of the parents legitimates the 
children born before: Code, 1788. The whole spirit of our 
law is to put them on the same footing of legitimates, as to 
their mother and to the children of her womb. 

We hold, therefore, that the Act of 1859, extending the 
principle of representation among collaterals to the grand- 
children of brothers and sisters, extends to the case where 
the estate for distribution is the estate of an illegitimate, 
The language of the Act is broad enough to cover the case. 
The Act of 1816 had provided that collaterals should take 
among themselves, as though the deceased were born in law- 
ful wedlock. And why not? There may be good reason 
why there should be trouble as to how a bastard should in- 
herit, but why inheritance from him should differ from in- 
heritance from a legitimate, we do not see. The Act of 1816 
and the Act of 1859, taken together, we think, extends the 
principle of representation to the grand-children of the bro- 
ther of a bastard, in all cases happening while that Act is of 
force. The same principle is carried into the Code, and we 
see no reason to keep up a distinction which is not founded 
in common sense, or common charity, unless compelled to do 
so by express law. 

Our Statute of Distributions before the Code, as to dis- 
tribution among collaterals, is almost the words of the Eng- 
lish Statute: 2 Blackstone, [515.] By the settled rule for 
the construction of that Act, if the brothers and sisters be 
all dead at the death of the intestate, the neat of kin take 
per capita. The doctrine of representation only comes in 
when a portion only of the brothers or sisters have died, 
leaving children: See 2 Black. [517,] and this is a very rea- 
sonable and proper construction. So, by our law, up to 1859, 


representation among collaterals did not extend further than 
Vou. xiv 37. 
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to the children of brothers and sisters, and had the intestate 
died before 1859, the distribution would have been per capita 
among the living nephews and nieces alone, since there were 
no uncles or aunts. After 1859, the Statute of Distributions 
stood altered so as that the child or children of the intestates’ 
nephews and neices are entitled. The Code expresses the 
same idea, section 2448, by declaring that “the children or 
grand-children of brothers and sisters shall represent and 
stand in the place of their deceased parents.” The only 
question there can be as to these changes in the general law 
on the subject of representation among collaterals, is, whether 
it was the intention of the Legislature to keep up the Eng- 
lish rule, that when the collaterals do not all stand in equal 
degree, the distribution is per stirpes and not per capita. 
Without doubt, it is the rule, that if any of the brothers or 
sisters be living, and there be children living of deceased 
brothers or sisters, then, as those entitled do not stand in 
equal degree, the distribution is per stirpes. But if the 
brothers and sisters be all dead, then, by the English rule, 
as representation stops, and those who take it all must take in 
equal degree, the distribution is always per capita. Our Act 
of 1859 extends the principle of representation to grand- 
children of brothers and sisters, and by applying the English 
principle, if those who are entitled, not standing in equal de- 
gree, the distribution is to be per stirpes. So that in this 
case, the Court below has made the distribution per stirpes ; 
that is, he has divided the whole into as many parts as there 
were brothers and sisters living, and given to each set of 
nephews a share. Then divided that share among the 
nephews, giving to the children of a nephew, when that 
nephew is dead, their father’s or mother’s share. In other 
words, the Court has declared that, as it has so happened, 
that there are grand-children of a brother, the old rule, 
which made the division per capita, when all the brothers 
and sisters were dead, is changed, and the division is per 
stirpes, even among the nephews. 
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We do not think this was the intent of our Act of 1859, 
nor of the Code. The words of the Act of 1859 simply amend 
the Act of 1804, “so far as it restricts the distribution of in- 
testates’ estates among collaterals to the child or children of 
intestate’s brothers and sisters, by providing that it, to-wit: 
the distribution, shall “extend to and embrace the child or 
children of intestate’s nephews and nieces.” We do not think, 
therefore, it was intended to change the manner in which the 
nephews and nieces were to take, but only to provide that the 
grand-children of a brother or sister should take their father’s 
share; that they should be let in, even though all of the class 
next above them in the scale should not be dead. 

We think, therefore, the true rule under the Act of 1859 
and of the Code, is, that the grand-child of a brother or sis- 
ter shall simply stand in his father’s place; that the estate 
shall be distributed as though his father were living, and he 
shall represent him, If the nephews and nieces be all dead, 
then the distribution is per capita, no matter who takes. But 
if any of them be living, it is distributed, as though they were 
all living, the children of each one deceased standing in place 
of the parent. In other words, as by the rule, if the brothers 
and sisters be all living the distribution is per capita, so if 
nobody but nephews and nieces take, it is per capita. But, 
if one brother be alive, and must have his full share, the dis- 
tribution is therefore per stirpes. So if all the brothers and 
sisters be dead, any nephew or niece must have his full share. 
This can only be done by dividing it per capita, as to 
nephews and nieces, if there be any of that class living, and 
admitting the children of any deceased nephew or niece to 
the parent’s place. The object of the rule is that those nearest 
of kin shall always get just the share they would have got 
if all of equal degree with them were living. This can only 
be done in a case where all the brothers and sisters be dead, 
by distributing, per capita, to the nephews and nieces, as 
though they were all alive, and allowing their children, if 
any nephew or niece be dead, to stand in the place of the 
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parent.. The nearest in blood thus get the largest portion, 
and equal portions, and those who come in by representation 
take the place of their parent. ‘lhe rule adopted by the 
Court below gives those nearest and equal in blood wnequal 
shares. 

It is, therefore, our opinion that the principles of the com- 
mon law and the intent of our Legislature, in making the 
change, will be best carried out by holding, that if all the 
brothers and sisters be dead at the death of the intestate, then 
the distribution is between the nephews and nieces, per capita, 
and if any of them be dead, leaving children, distribution is 
to be made as though the nephews and nieces were all alive, 
the children of the deceased nephew or niece standing in 


place of the parent. 
Judgment reversed. 


WitiiAMs & Les, plaintiffs in error, vs. Ropert E. 
WYLLY, defendant in error. 


Under the provisions of the Code, the vendor of a chattel (in the absence 
of any express warranty) warrants that the article sold is merchanta- 
ble, and reasonably suited to the use intended, and that he knows of 
no latent defects undisclosed, and a partial failure of consideration 
may be pleaded to such sale against the vendor of the chattel, when the 
defect in the chattel was not apparent to the purchaser at the time of 
the sale and not disclosed by the seller, especially when the evidence 
shows that the vendor knew of the defect in the chattel sold prior to 


the sale. 


Failure of consideration. Warranty. Sale. ‘Before Judge 
Sessions. Pierce Superior Court. September Term, 1871. 


For the facts of this case, see the decision. 


W. B. Fuemurine; W. H. Dasuer, represented by S. B. 
SPENCER, for plaintiffs in error. 


No appearance for defendant. 
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WarRNER, Chief Justice. 


This was an action brought by the plaintiffs, who were 
partners, against the defendant, on a promissory note. The 
defendant pleaded a partial failure of consideration, alleging 
that one of the mules for which the note was given was un- 
sound at the time of the sale, and was of no value; and that 
the consideration, so far as that mule was concerned, had 
failed, to-wit: in the sum of $150, of which the plaintiffs 
then and there had notice. On the trial, it appears from the 
evidence in the record, that the plaintiffs sold to the defend- 
ant two mules and a wagon, one of the mules being blind ; 
that the defendant had paid the plaintiffs $150, which was 
credited on the note. One witness testified that the unsound 
mule, which died, was the inducement to the purchase. It 
also appears from the evidence that the mule was sick be- 
fore the sale; and one witness testifies that Lee, one of the 
plaintiffs, was told before the sale that the mule was sick and 
diseased, and would die on his hands. To which he re- 
plied: “ Well, patch him up; perhaps he would get well 
enough to sell, and we will get rid of him.” Shortly after 
the purchase the mule died ; and after the death of the mule, 
Lee, one of the plaintiffs, said that the mule was not worth 
anything, and defendant ought not to pay for him. The 
Court charged the jury that, if they found, under the evi- 
dence, that the mule was sick or diseased at the time of the 
sale, and died of the disease, that it was a partial failure of 
consideration, and defendant entitled to a verdict. The jury 
found for the defendant, and the plaintiffs made a motion for 
a new trial, on the ground of error in the charge of the Court, 
and because the verdict was contrary to the evidence, which 
motion was overruled, and the plaintiffs excepted. The 
error alleged to the charge of the Court is, that this defense, 
of partial failure of consideration was not a good defense 
to the note under the facts of the case, unless there had been 
a warranty of the soundness of the mule, or deceit on the 
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part of the plaintiffs when the sale was made. Whatever 
may have been the rule by the common law in relation to 
this question, our Code has modified that rule, if it has not 
entirely changed it. “If the consideration, apparently good 
or valuable, fails, either wholly or in part, before the promise 
is executed, such failure may be pleaded in defense to the 
promise. If it be partial, an apportionment must be made 
according to the facts of each case:” Code, section 2706. 
“ Whenever an action shall be commenced at common law, 
founded upon any contract, the defendant ia such action may 
plead and give in evidence to the jury, upon the trial thereof, 
that the consideration upon which said contract was founded 
has totally or partially failed. Such plea shall only be 
pleaded in cases between the original parties to the contract, 
or their privies or assignees, whose title has been acquired 
with notice, actual or constructive, or by operation of law:” 
Code, 3421. 

If there is no express covenant of warranty in the sale of 
a chattel, the seller warrants that he has a valid title, and 
right to sell; that the article sold is merchantable and rea- 
sonably suited for the use intended ; that he knows of no 
latent defects undisclosed : Code 2609. In this case the evi- 
denee is that one of the plaintiffs, who were partners, knew 
that the mule was diseased, which fact was not apparent to 
the purchaser, nor disclosed by the seller. Although the 
charge of the Court may not have been technically correct, 
yet it was substantially so in view of the facts of the case ; 
and when it appears from the evidence in the record that 
justice has been done, a new trial should not be granted: 
Terhune vs. Dever, 36 Ga. R., 653. 

Let the judgment of the Court below be affirmed. 
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SrePHEN Ho.LuineswortH, plaintiff in error, vs. OLIVER 
Suir et al., defendants in error. 


Where one had procured a homestead to be set off to him under the Con- 
stitution of 1868, in a certain tract of land, and had filed a bill against 
a creditor, who was about to sell the same, under a judgment, for the 
purchase-money, and the Court refused to charge the jury ‘‘that if they 
should find that the debt was, in fact, for the purchase-money, and the 
homestead, therefore, subject, they might still enjoin the execution as 
to fifty acres of the land, on the ground that this was exempt from 
levy, under section 2018 of the Code:’’ 

Held, That there was no error in this refusal to charge; such a decree 
would have been foreign to the objects of the bill, and an improper 
finding, under the pleadings in this case. 


Injunction. Homestead. Before Judge GREEN. Upson 
Superior Court. May Term, 1871. 


Stephen Hollingsworth filed his bill against Oliver Smith 
and John A. Cochran, as administrator upon the estate of 
John W. Pate, deceased, in which he alleged that, on Octo- 
ber 20th, 1860, complainant and said Pate purchased from 
Oliver Smith, jointly, a certain tract of land, for the sum of 
$1,600, one-half of which sum was to be paid in cash, and 
the other half at a future day; that complainant paid $800 
in cash, and that it was agreed that the said Pate should pay 
the balance. Complainant set up a homestead in said land, 
laid off to him under the Act of 1868, and prayed an injunc- 
tion against the sale of the same, under an execution in favor 
of said Smith for the balance of the purchase-money, and 
also a writ of partition, as against the administrator of Pate, 
deceased. Upon the trial, the evidence as to the agreement 
above set forth was conflicting. 

Complainant requested the Court to charge, “that if the 
jury should find that the homestead, under the Act of 1868, 
would not be available, and which was one of the questions 
involved in this case, then the jury might still find and de- 
cree an injunction against the execution of Oliver Smith tem- 
porarily restraining it, as to fifty acres of said land, undcr 
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section 2013 of the Code, if they believed complainant was 
the head of a family,” which charge the Court refused to 
give, and, on the contrary, charged the jury as follows: “If 
you believe that complainant has made application for a 
homestead, under the Constitution of 1868, and subsequent 
legislation under said Constitution, and that the same has 
been allowed him by the Ordinary, you should not decree a 
temporary injunction against the defendant to give complain- 
ant time to apply to the Ordinary, under section 2013 of the 
Code. The Court does not hold that complainant is not en- 
titled to a homestead, under said section, but, in the event 
that you find a homestead has been laid off and assigned, 
under the Constitution of 1868, according to law, you can- 
not now, in this proceeding, inquire as to his right to a 
homestead, under section 2013 of the Code.” ‘To which 
sharge, as given, and refusal to charge, complainant ex- 
cepted, and now assigns the same as error. 


A. M. Speer, by brief, for plaintiff in error. 


Smith & ALEXANDER; JoHN I. HALL, represented by 
the REpoRTER, for defendants. 


McCay, Judge. 


It is true that the Act of 1868 authorizes any one who 
does not desire to take advantage of its provisions, if he 
pleases, to seek the benefit of the old exemption law, as pro- 
vided by the Code. But there was nothing in this bill or 
answer or in any of the proceedings to authorize the charge 
asked for. ‘Phe bill and the answer make the issue that was 
on trial, and there was nothing in either to call for the re- 
quest made. The issue was whether the homestead, as set apart 
by the Ordinary, on the petition, was or was not subject to 
the fi. fa. That was the thing the jury was to pass on, and 
the question whether, if a wholly different petition had been 
made, and a wholly different proceeding taken, the exemption 
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procured under such other petition and proceeding, would 
have been subject to the fi. fa., was a matter wholly foreign to 
the case before the Court, and we think the Judge was perfectly 
right not to charge as asked. 

Judgment affirmed. 









RicarpD H. Sis, plaintiff in error, vs. Joon O. FERRILL, 
administrator, defendant in error. 










1. When a bill charges that complainant was induced to sell land to de- 
fendant by representations of the latter, that the title was defective, 
and the defendant is also charged as standing in a fiduciary character 
to complainant, and that complainant would not have sold but for such 
representations, which were not true, it is not error to allow com- 
plainant to prove her conversations before the representations made 
to her, with a third person, in which she said she had no desire to 
sell, for the purpose of showing the state of her mind as to her willing- 
ness or unwillingness to sell before the representations were made, 
especially when defendant alleges she was always willing to sell, inde- 
pendently of any representations made by him to her. 

2. If one of the counsel makes marginal marks on a paper which goes 
out with the jury to direct himself in argument, it is no error in the 
Court to refuse to compel him to rub them out before the paper goes 
to the jury—it not appearing that those marks conveyed any idea af- 
fecting the merits of the case. 

8. Where an answer in equity is waived, the answer is not evidence 
against the allegations in the bill. Any admissions, however, made in 
the answer, stand upon the same footing with any other admissions of 
defendant and may be relied on by complainant as evidence of the 
facts admitted. The whole answer being before the jury, and the ad- 
missions being subject to such qualifications as may be gathered from 
other facts of the answer; but the jury are not bound to believe the 
qualifications. 

4. A sale of land of a testator or intestate by the executor or adminis- 
trator, in the manner prescribed by law, where the estate is insolvent, 
divests the liens of judgments obtained in the lifetime of the testator 
or intestate, and the creditor must look to the proceeds in the hands 
of the representative of the estate. 

5. Trust and confidence reposed in a brother-in-law by his widowed sis- 

ter-in-law requires the utmost good faith and fair dealing in any con- 
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tract of sale between them. A misrepresentation of the law by the 
brother-in-law to his sister-in-law, whereby she is led to believe her 
title to property held by her is invalid, and on this account she sells it 
to him, which sale is much to his advantage, vitiates the sale at her 
election, even though such misrepresentation was made in good faith. 
. Where, under the foregoing relations of trust and confidence, a sale 
is effected between the parties during the war, for Confederate money, 
which is to be paid in cash, and the brother-in-law applies a portion of 
the money to the extinguishment of a lien, supposed to rest upon the 
property without the widow’s consent, but in accordance with what he 
alleges, and she denies to have been the bargain, pays the widowa 
portion, and retains a large portion in his own hands, without her con- 
sent, and for which he does not clearly account, she is entitled to a 
decree setting aside the sale upon her accounting for the Confederate 
money actually received by her at a fair valuation. ’ 
7. There is evidence to sustain th® verdict of the jury in this case, and 
we find no material error in the charge or refusals to charge of the 
Court. 


Equity. Evidence. Confidential relation. Conduct of 
counsel. Admissions. Judgment lien. Sale by executor. 
Rescission. Before JudgeGRreen. Spalding Superior Court. 
August Term, 1871. 


This case came on to be heard upon a bill filed by Mrs, 
Ann E, Ferrill against Richard D. Sims, in which complain- 
ant alleges that she is the widow of Benjamin W. Ferrill, 
deceased ; that said Benjamin W. Ferrill conveyed to her by 
his will a certain lot of land, with the improvements thereon, 
situated in the county of Spalding ; that John Q. A. Alford 
was appointed executor by said will; that said executor pro- 
ceeded to sell said lot, for the purpose of paying off the debts 
of said estate, and that on April 17, 1863, said lot was 
knocked off to complainant for the sum of $500; that a 
few months after she purchased said lot, one Thomas J. ‘ 
Threlkeld, who is a brother-in-law of defendant, told your 
oratrix that a gentleman had told him that he would give 
her $6,000 for the place; that complainant replied: “ Does 
that gentleman think I am crazy, that I would take such a 
price?” Thata week or two afterwards defendant came to see 
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her about selling the lot, and advised her to dispose of the 
same, and urged that she had best advertise the place by 
hand-bills; that complainant consented ; that defendant had 
the hand-bills printed, and called upon her for money to pay 
for them; that complainant was disposed to follow the ad- 
vice of defendant, because she was nearly related to him by 
marriage, and was herself inexperienced; that she was easily 
imposed on, especially as she had then the utmost confidence 
in the judgment, business capacity and good faith of said 
defendant; that from the fact of defendant’s subsequent 
management in buying the said place, and from the fact of his 
near relationship to the said Thomas J. Threlkeld by mar- 
riage, and their intimate connection, and from the fact that 
said defendant so soon thereafter commenced advising her to 
sell said place, complainant believes and charges that the said 
Thomas J. Threlkeld was requested by said defendant to be- 
gin the negotiations for him in that way ; that said defend- 
ant endeavored to discourage persons from buying said place, 
by telling them that she could not make good titles to the 
same; that soon after defendant commenced advising her to 
sell, he told complainant that George Prothro had some old 
executions against her deceased husband, and that said 
Prothro would come and claim the place at the end of the 
war, and that it would take the whole place to satisfy the 
executions ; that complainant would be turned out without a 
home, and that the best thing she could do would be to sell 
the place. Defendant further advised complainant that she 
ought to use the proceeds of said place in the purchase of 
negroes, in Southwestern Georgia, and commence farming. 
Complainant then asked defendant why not go to farming 
up here. Defendant replied that the lands there were much 
better than up here, and that he would give more for the 
place than any one else; that he would give $10,000 for the 
place, which proposition complainant accepted ; that all of 
these occurrences transpired in the summer of 1863. Com- 
plainant further charges that on the day after she executed 
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the deed to defendant, he told her he would have to pay off 
the Prothro executions; that she told him she could have 
done just as well by letting Prothro take the place, for she 
would now be put to the trouble of moving, and get noth- 
ing; that defendant, on October 17th, 1863, paid to her 
$3,000 in Confederate money, then worth from $200 to $250, 
in gold, saying that was all that was coming to her, after de- 
ducting the amount of the Prothro executions; that defend- 
ant moved into the house on October 13th, 1863, and com- 
plainant moved out on the 17th of the same month ; that 
defendant, as soon as he had moved in, and before com- 
plainant had moved out, said: “I am in here now, and noth- 
ing but death or law will ever get me out.” Complainant 
charges that she fully relied on defendant for advice, and that 
she would not have sold said place, had it not been for his 
advice; that defendant made the false and fraudulent repre- 
sentations as to the liability of said place to the Prothro exe- 
cutions for the purpose of purchasing it for himself; that 
she waives discovery. Complainant prays a cancellation of 
the deed made by her to defendant, a rescission of the con- 
tract of sale, an account for the rent of the premises, valued 
at $500 per annum, and offers to credit the defendant with 
the value of the Confederate money paid to her. The an- 
swer of the defendant denied every material allegation in 
the bill. 

The complainant died pending the suit, and her adminis- 
trator was made a party. In the progress of the trial the 
conversation of complainant with Thomas J. Threlkeld was 
admitted in evidence by the Court, over the objection of the 
defendant, for the purpose of showing her unwillingness to 
sell her place. It appeared that the defendant was the broth- 
er-in-law of Mrs. Ann E. Ferrill. The evidence was conflict- 
ing, and as the errors alleged to have been committed are 
fully stated in the exceptions to the decision of the Court 
on the motion for a new trial, it is unnecessary to set it out 
here. The jury returned the following verdict: “We, the 
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jury, find for the plaintiff, putting aside the sale, allowing the 
plaintiff $200 per annum rent, and allowing defendant $1,250 
for improvements, and for the $3,000 purchase-money paid, 

220 in currency, with interest from the date of sale.” 
Whereupon defendant moved for a new trial, which motion 
was overruled by the Court, and defendant excepted upon the 
following grounds, to-wit : 

Ist. The Court erred in not withdrawing from the consid- 
eration of the jury, upon the motion of defendant’s counsel, 
the conversation between Mrs. Ferrill, complainant’s intestate, 
and Thomas J. Threlkeld, relative to the sale of said prop- 
erty in controversy, as testified to by Mrs. Ferrill by inter- 
rogatories in said cause. 

2d. The Court erred in overruling the objection of defend- 
ant’s counsel, made when the interrogatories of Mrs. Ferrill 
were being read to the jury, because the sayings of Thomas 
J. Threlkeld were not competent evidence in said cause, as 
testified to by her. 

3d. The Court erred in charging the jury: “That if you 
believe from the evidence that complainant bought the land 
in dispute at executor’s sale, her title to the same was good 
and valid, and not subject to the payment of the judgments 
against the intestate,” because said charge was not only erro- 
neous, but well calculated to mislead the jury, that question 
not being properly made an issue by proper parties, or proper 
averments before the Court, in the pleadings or evidence. 

4th. The Court erred in the following charge: “If the 
jury shall believe from the evidence, that the relationship 
of confidence still existed between Mrs. Ferrill and Sims, by 
reason of kinship or agency, or of both, and that during the 
existence of this relation the contract in question was made, 
then the burden of proof was on Sims to show that the con- 
tract was in accord with the free will and interest of Mrs, 
Ferrill, when said contract is attacked for fraud, and that he 
must show this by clear and satisfactory proof, and if he has 
not done so in this case the jury must set aside the sale.” 
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5th. The Court erred in the following charge: “That if 
you believe from the evidence that the defendant, by himself 
or agent, induced the complainant to sell him the premises or 
lands in dispute through fraud, deceit or misrepresentation, 
the sale ought to be set aside,” there being no proof that the 
defendant had any agent in this transaction, from beginning 
to end, and the charge being otherwise unauthorized by the 
facts of the case. 

6th. The Court erred in the following charge: “If you 
should believe that the complainant sold said land to the de- 
fendant, influenced thereto by the fear or belief that her 
title was doubtful or encumbered by judgments against the 
estate of B. W. Ferrill, when it was neither in truth doubt- 
ful nor encumbered; and if the defendant, by his statements 
or expressed opinions, created or contributed to that fear or 
doubt, you should set aside the sale, whether honestly or dis- 
’ said charge being 
calculated to confuse and prejudice the jury, and not author- 
ized by the facts. 

7th. The Court erred in the following charge: “That if 
the complainant sold the land to the defendant for the sum 
of $10,000, cash, the burden of proof is on the defendant, to 
show that he has paid the complainant the $10,000, or to 
some person, by her express order and direction.” 

8th. The Court erred in the following charge: “If you 
should believe that the sale was fair and bona fide, and that 
complainant made said contract freely and voluntarily, but 
defendant has failed to pay her the full and entire amount of 
the purchase-money, or any portion of it, the complainant is 
entitled to recover the amount, according to the value of the 
property, at any time, from the date of the contract to the 
present time, with interest thereon, allowing defendant for 
the amount paid, (if in Confederate money,) the value of 
said money at the time of payment,” such not being the law 
of this State. 

9th. The Court erred in the following charge to the jury: 


honestly made, or in good or bad faith ;’ 
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“That if you should believe that the defendant applied any 
portion of the purchase-money to the payment of the Prothro 
fi. fas., it was not payment, or part payment, or discharge of 
his indebtedness to complainant for said land, unless com- 
plainant freely, voluntarily, and of her own will, express- 
ly ordered and directed, uninfluenced by the expressed opin- 
ions or statements of the defendant, or that of his agent, that 
said laud was subject to the payment of said fi. fas.” 

10th. The Court erred in charging the jury, “that the de- 
fendant could not use the money due complainant to secure 
or get a transfer of the Prothro fi. fas. to himself by his own 
act, and if he did so, he did not relieve himself from his lia- 
bility or indebtedness to her,” there being nothing in the tes- 
timony to warrant the Court in so charging, and the charge 
being otherwise unauthorized by the law of the case. 

11th. The jury found contrary to the following charge of 
the Court, to-wit: ‘It is the duty of the jury to reconcile all 
of the testimony if possible, and they must adopt that theory 
of the case which will reconcile all and impute perjury to 
none.” 

12th. The Court erred in the following charge: ‘A wit- 
ness who swears positively must be believed in preference to 
one who swears negatively,” there being no such state of facts 
in the case to justify such a charge; and in the following 
charge, upon the same ground: “A witness who testifies 
clearly and certainly must be believed in preference to one 
who is interested, changing and qualifying,” because in giv- 
ing this as a rule of law the Court gave a rule by which the 
witness’ credit was to be attacked, instead of a rule of law by 
which the value of the testimony was to be determined ; and 
in still adding: “A witness who is disinterested, straight- 
forward and explicit, must be preferred to one who is inter- 
ested, changing and qualifying,” there being nothing in the 
case to authorize sueh a charge. 

13th. The Court erred in the following charge: “ A wit- 
ness, and especially a party as his own witness, who is clearly 
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contradicted in a material statement by a disinterested and 
unimpeached witness, ought not to be believed as against one 
not so contradicted,” without adding the qualification, “not 
so interested,” there being nothing in the testimony justify- 
ing such a charge, but the contrary. 

14th. The Court erred in the process of the trial and be- 
fore the jury, as follows: When the defendant’s counsel, on 
coming to read his answer, and finding a number of long and 
short cross marks and points, with several figures on the 
margin of the answer in pencil and ink, and on leave of the 
Court proceeded to rub them out as well as he could, and 
the same counsel on the final argument discovered that the 
concluding counsel was again marking the same or similar 
marks along on the margin of the answer, and objected to the 
same, and moved again for leave to strike them out, when 
complainant’s counsel refused to strike out said marks and 
points, and stoutly maintained his right to put and keep 
them there, the Court refused to allow or direct said marks 
and points to be stricken out and permitted the concluding 
counsel to read such marked and pointed portions of said 
answer to the jury, and allowed the answer to go out to the 
jury thus marked and pointed. 

15th. The Court erred in refusing to charge, as earnestly 
requested by defendant’s counsel, “that if complainant’s 
solicitors should read any part of defendant’s answer as an 
admission, or as pleading, or as part of the evidence in the 
cease, that they had no right to submit detached parts of the 
same, but that the whole statement of defendant is thereby 
made evidence and must be taken as a whole statement,” 
and in charging, “that the answer is not evidence to contra- 
dict allegations in the bill, but is evidence as an admission 
against the defendant.” 

16th. The Court erred in charging the jury, “that one 
positive witness is to be believed in preference to any num- 
ber of witnesses; where one testifies that he saw a certain 
thing happen and any number of witnesses may swear that 
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they did not see it, and yet none may have committed per- 
jury,” because the evidence in the case did not justify such a 
charge, and the language was well calculated to mislead, con- 
fuse and prejudice the jury’s mind. 

17th. The Court erred in the whole of said charge as ap- 
plied to the case, said charge being erroneous and calculated 
to, and did, no doubt, prejudice and influence the jury against 
the defendant. 

18th. The Court erred in refusing to charge the jury as 
requested by defendant’s counsel: ‘“ That if the jury should 
find that there had been a mistake of law, unless it was 
brought about by the defendant, it is not sufficient to annul 
a contract of sale.” 

19th. The Court erred in refusing to charge the jury as 
requested by counsel for defendant: “That if the parties 
were mutually ignorant of the law as to the lien of the Pro- 
thro fi. fas., and they made the contract in good faith, and 
mutually agreed to leave the question to the decision of an 
attorney, and he gave an erroneous opinion, by which both 
parties were misled, such a mistake is no ground for setting 
aside a contract of sale.” 

20th. The Court erred in refusing to charge the jury as 
requested by counsel for defendant: “In setting aside the 
contract of sale for fraud, the jury may consider the cunfi- 
dential relationship of the parties, but what the law means 
by confidential relationship is such as parent and child, guar- 
dian and ward, principal and agent—this relation is not es- 
tablished simply because the parties are brother-in-law and 
sister-in-law, but requires something more.” 

21st. The Court erred in giving in charge to the jury in 
his general charge the first two requests of complainant’s 
counsel, as follows: ‘If the jury shall believe from the 
evidence that relation of confidence existed between Mrs. 
Ferrill and Sims, by reason of kinship or agency in Sims, 
or both, and during the existence of this relation, the con- 
tract in question was made, then the burden of proof is on 

Vou. xtv. 38. 
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Sims to show that the contract was made in accordance with 
the free will and interest of Mrs. Ferrill, and that he must 
show this by clear and satisfactory proof, and if he has not 
done so in this case, the jury must set aside thesale. If the 
jury shall believe that the relation of confidence did not ex- 
ist, yet if Mrs. Ferrill made the contract, influenced thereto 
by the fear that her title was doubtful or encumbered, when 
it was in truth neither doubtful nor encumbered ; and if Sims, 
by his statements or expressed opinions created or contributed 
to that fear or doubt, the jury must set aside the sale, whether 
Sims was honest or dishonest in his statements,” and the re- 
maining requests by reading them and giving them in charge 
after the general charge, as fullows: “If the jury shall be- 
lieve that Mrs. Ferril]l made the contract freely and of her 
own motion, and without mistake, and on an equal footing 
with Sims, yet if the consideration on the face and by the 
terms of the contract was $10,000 cash, then the burden of 
proof is on Sims to show that he has paid the $10,000 to 
Mrs. Ferrill, or to some other person by her express order 
and direction. ‘That Sims could not use the money due Mrs, 
Ferrill in securing a transfer of the Prothro fi. fas. to him- 
self by his own act, and if he did so, he did not discharge 
himself from his indebtedness to Mrs. Ferrill. If the jury 
shall set aside the sale under either of the two first proposi- 
tions, they must decree a restoration of the property with the 
rent as proven, less the value of the money paid by Sims to 
Mrs. Ferrill, and less the amount actually paid out for sub- 
stantial and permanent improvements. If the jury affirm 
the sale under the third or fourth proposition, they may de- 
cree the complainant the present value of the property, less 
the value of the money with interest thereon actually paid by 
Sims to Mrs. Ferrill,” the same being unfounded in law and 
not justified by the evidence, and the law of the case, and by 
which an undue and prominent importance was given to the 
requests of complainant’s solicitor. 

22d. The verdict of the jury was contrary to the evidence 
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and the charge of the Court, in this, that the sum of $3,000, 
paid by the defendant to the complainant, was a payment of 
$3,000 in said purchase, and it was error in the jury to scale 
said amount to the sum of $250, the value, in United States 
currency, of said payment. 

23d. The Court erred in refusing a new trial, upon the fol- 
lowing grounds: Ist. That the charge of the Court was con- 
trary to law, and not warranted and sustained by the facts of 
the case. 2d. That the verdict of the jury was contrary to 
evidence, and to the weight of evidence, and without law to 
support it. 


C. PeEpLes; E. W. Beox; J. D. Stewart, for plaintiff 
in error. 


B. H. Hitt & Sons; D. N. Martin, for defendant. 
MontTGoMERY, Judge. 


In this case, the evidence is very conflicting, but that 
was a matter for the consideration of the jury. According 
to the case as made by the complainant, the defendant in 
error, the material facts are as follows: Benjamin W. Fer- 
rill died in December, 1861, leaving a widow, Ann E. Ferrill, 
(the intestate of defendant in error,) to whom he left his res- 
idence and about eighty acres of land. By his will, he left 
F. O. A. Allford his executor. Allford qualified, and subse- 
quently sold the house and land left to the widow, at execu- 
tor’s sale, to pay debts, as stated in the bill. The widow 
purchased the property through her brother-in-law, the plain- 
tiff in error, and received titles from the executor. Shortly 
after, Thomas J. Threlkeld, a brother-in-law of R. H. Sims, 
the plaintiff in error, told her that a gentleman would give 
her $6,000 for the place. She informed him she did not de- 
sire to sell. After this, Sims advised her to sell, telling her 
that a Mr. Prothro held a judgment against her husband, 
which was a lien on the property, and that, at the close of 
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the war, it would be in his power to sell her out. Reposing 
trust and confidence in Sims, as her brother-in-law, she ac- 
ceded to his advice, and asked him to assist her in the sale. 
He had hand-bills, offering the property for sale, struck off 
for her, and told her to ask $10,000 for it. This was in 
1863, and the price named was in Confederate money. Sev- 
eral persons looked at it to buy, among others, I. G. Drake, 
(a witness for Sims,) who said Mrs, Ferrill offered him her 
place at $10,000, but he declined to give it on account of the 
supposed cloud over the title, caused by the outstanding judg- 
ment of Prothro. Sims advised him to buy. Ultimately, 
Sims agreed to give the widow $10,000 cash for the place, 
and she agreed to take it. She made him a deed before re- 
ceiving any money, and afterwards he offered her $3,000, 
and told her he had taken up the Prothro fi. fa., and that 
the sum offered was all that was coming to her. She, at the 
time, left the money where he placed it, in some indignation 
at the small amount offered her, but afterwards received it 
from him, by express, in Albany. Other parts of the evi- 
dence show that the Prothro fi. fa. amounted to about $4,000. 
It nowhere appears that Sims ever paid the balance due, about 
$3,000. _ Sims denies his fiduciary relationship to the widow, 
and says she knew of the existence of the Prothro judgment 
before he told her of it, and feared it had a lien on her prop- 
erty, and that she greatly desired to sell on that account, be- 
fore he spoke to her upon the subject. He also says it was 
distinctly agreed that he should take up the + Sesion fi. fa. 
with a portion of the money. 

All this conflict of testimony was proper for the jury to 
pass upon. but does not present itself in such a shape as to 
justify this Court in setting aside the verdict. It may be re- 
marked, however, that the testimony of I. G. Drake, a wit- 
ness introduced by the defendant himself, seems to corroborate 
the evidence of the widow, that the $10,000 was to be paid 
to her, and the purchaser was to take the risk of the Prothro 
judgment. The answer of the defendant was waived, and was 
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not sworn to. During the trial, complainant was permitted 
to prove, over defendant’s objection, the sayings of Mrs. Fer- 
rill to Threlkeld, for the purpose of showing her unwilling- 
ness to sell prior to Sim’s conversations with her about the 
defectiveness of her titles. One of the counsel for complain- 
ant, during the trial, made marginal marks on the defendant’s 
answer to direct himself in argument. Defendant moved 
the Court to compel him to strike them out, which the Court 
refused. It did not appear that those marks conveyed any 
idea affecting the merits of the case. In the course of the 
argument, counsel for complainant read certain admissions 
of the answer to the jury as evidence of thé facts contained 
in them, the whole answer being before the jury as pleading, 
but not as evidence. Counsel for the defendants objected to 
this, unless the whole answer were admitted as evidence be- 
fore the jury. The bill was filed to set aside the sale and for 
an accounting. ‘The case, in behalf of complainants, was 
presented to the jury in two views: Ist. That the sale was 
fraudulent and should be set aside, 2d. That if not fraudu- 
lent, the complainant was entitled to an account for the un- 
paid balance due on the purchase. The jury found a verdict 
setting aside the sale. Many of the assignments of error are 
upon the charge of the Court on the right of complainant 
to an accounting. The jury having rendered a verdict set- 
ting the sale aside, which we are not inclined to disturb, 
upon the case made, it becomes unnecessary to consider the 
assignments of error upon the charges applicable to the second 
position taken by complainant. Our judgment is: 

1. The bill having charged that Mrs. Ferrill was induced 
to sell her land, by the representations of defectiveness in her 
title by Sims, her brother-in-law, and that he stood in a fidu- 
ciary relationship to her at the time, and that she would not 
have sold but fer such representations, and he having based 
his defense, among other things, upon her willingness and 
anxiety to sell, independent of any representations made by 
him to her, it was competent for complainant to prove her 
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sayings to Threlkeld, for the purpose of showing her unwil- 
lingness to sell, just before her conversations with Sims upon 
the subject. 

2. It was not error in the Court to refuse to compel coun- 
sel fur complainant to strike out the marginal marks made 
by him on the answer, it not appearing that those marks con- 
veyed any idea affecting the merits of the case. 

3. The admissions made in the answer, though a sworn 
answer was waived, stand upon the same footing with any 
other admissions, and may be relied on by complainant as evi- 
dence of the fact admitted; the whole answer being before 
the jury, and the admissions being subject to such qualifica- 
tions as may be gathered from other parts of the answer, but 
the jury are not bound to believe the qualifications. 

4. A sale of land of a testator, or intestate by the executor 
or the administrator in the manner prescribed by law, where 
the estate is insolvent, divests the liens of judgments ob- 
tained in the lifetime of the testator or intestate, and the 
creditor must look to the proceeds in the hands of the repre- 
sentative of the estate. 

5. Trust and confidence reposed in a brother-in-law by his 
widowed sister-in-law requires the utmost good faith and fair 
dealing in any contract of sale between them. A misrepresen- 
tation of the Jaw by the brother-in-law to his sister-in-law, 
whereby she is led to believe her title to property held by her is 
invalid, and on this account she sells it to him, which sale is 
much to his advantage, vitiates the sale at her election, even 
though such misrepresentation was made in good faith. 
Code, 2594. 

6. Where, under the foregoing relations of trust and con- 
fidence, a sale is effected between the parties during the war 
for Confederate money, which is to be paid in cash, and the 
brother-in-law applies a portion of the money to the extin- 
guishment of alien, supposed to rest upon the property with- 
out the widow’s consent, but in accordance with what he 
alleges, and she denies to have been the bargain, pays the 
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widow a portion, and retains a large portion in his own 
hands, without her consent, and for which he does not clearly 
account, she is entitled to a decree setting aside the sale upon 
her accounting for the Confederate money actually received 
by her at a fair valuation. 

Whether there was trust and confidence reposed by Mrs. 
Ferrill in Sims; whether, under such circumstances, he mis- 
represented to her the legal effect of the Prothro judgment 
upon her title, and whether she agreed that that judgment 
might be paid off with a portion of the $10,000, which Sims 
agreed to give her for the property, were questions for the 
jury. Their finding covers them and there is no ground for 
disturbing it. His agreement to pay cash, and his failure to 
do so, the money agreed to be paid being a rapidly depre- 
ciating currency, was alone, in all probability, a good ground 
for annulling the sale. So, at least, it has been intimated by 
this Court in Smith vs. Bryan, 34 Georgia, 64, in the body of 
the decision, not contained in the head notes. 

7. There is evidence to sustain the verdict in this case, and 
we find no material error in the charge, or the refusals to 
charge, of the Court. 

Judgment affirmed. 


- 


Mary A. Mose.y, administratrix, plaintiff in error, vs. 
WituiaM Hoee, defendant in error. 


(MontGomery, Justice, did not preside in this case, having come upon the Bench 
since it was argued. The decision was reserved from July Term, 1871, to await 
the ruling of the Supreme Court of the United States, in the case of White ve. 
Hart, 13 Wallace, 646.) 


The seventeenth section of the fifth Article of the Constitution of 1868, 
which declares that ‘‘No Court or officer shall have, nor shall the 
General Assembly give jurisdiction to try, or give judgment on, or en- 
force any debt, the consideration of which was a slave or slaves, or the 
hire thereof,’’ is in violation of the tenth section of the first Article of 
the Constitution of the United States, and is therefore null and void. 
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Constitutional law. Slave debt. Before Judge Harvey. 
Polk Superior Court. February Term, 1871. 


For the facts of this case, see the decisions. 


THompson & TuRNER; E. N. Broy es, for plaintiff in 
error. 


H. Buance, for defendant. 


WaRNnER, Chief Justice. 


This was an action brought by the plaintiff against the 
defendant on a promissory note, dated 13th November, 1861. 

The defendant pleaded to the action, and alleged in his plea 
that the note was given for the hire of a negro slave named 
George, belonging to one Newman, who was hired to work 
in a blacksmith shop, and that the consideration of the note 
was given for the services of said negro, and that since said 
note was given the collection of such claims has been declared 
to contravene the policy of the law; wherefore, he asks that 
said suit be dismissed. 

The plaintiff demurred to the defendant’s plea, on the 
ground that the seventeenth section of the fifth Article of 
the Constitution of this State, adopted in 1868, which denies 
jurisdiction to the Courts of this State of the plaintiff’s de- 
mand is in violation of the tenth section of the first Article 
of the Constitution of the United States, and is void—which 
demurrer was overruled by the Court, and the plaintiff ex- 
cepted. The plaintiff’s counsel admitted that under the evi- 
dence offered at the trial, that the consideration of the note 
was for the hire of a slave. The defendant then moved the 
Court to dismiss the plaintiff’s action, on the ground that 
the Court had no jurisdiction of the case, which motion was 
granted by the Court, and the plaintiff excepted. 

The seventeenth section of the fifth Article of the Consti- 
tution of 1868 declares, that “no Court or officer shall have, 
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nor shall the General Assembly give jurisdiction or authority 
to try, or give judgment on, or enforce any debt, the con- 
sideration of which was a slave or slaves, or the hire thereof.” 
By the tenth section of the first Article of the Constitution of 
the United States, it is declared, that “no State shall pass 
any law impairing the obligation of contracts.” ‘The seven- 
teenth section of the fifth Article of the Constitution of 1868, 
denying to the Courts jurisdiction to enforce the collection of 
the plaintiff’s debt, not only impaired the obligation of his 
contract but annihilated and destroyed it, because it denies to 
him any and all remedy to enforce that obligation against 
the defendant. The seventeenth section of the fifth Article 
of the Constitution of 1868, so far as it affects the obligation 
the plaintiff’s contract in this case, denying to him any and 
all remedy to enforce it against the defendant, is in violation 
of the tenth section of the first Article of the Constitution of 
the United States, and is, therefore, null and void. 


Let the judgment of the Court below be reversed. (See 
dissenting opinion of WARNER, Judge, in White vs. Hart, 39 
Georgia Reports, 307.) 


McCay, Judge, concurring. 


I concur in the judgment of refusal on the sole ground, 
that the Supreme Court of the United States having decided 
in the case of White vs. Hart, that the seventeenth section 
Article fifth of the Constitution of 1868 is void, this Court 
is bound to conform its judgment to the decision and judg- 
ment of the appellate tribunal having jurisdiction of the ques- 
tion. 
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THE SAVANNAH AND THUNDERBOLT RAILROAD CoMPANY, 
plaintiff in error, vs. THE Mayor AND ALDERMEN OF 
THE City oF SAVANNAG, defendant in error., 


1. The State has the same right of eminent domain over the streets and 
squares of Savannah, dedicated to the use of the inhabitants of the 
city, by Act of 1760, and those since laid out upon the common, dedi- 
cated by that Act to the same use, as it has ovér other territory of the 
State, and may lay an additional servitude upon such streets and 
squares, by granting to a corporation the right to run a street railway, 
whose cars are drawn by animal power, through them, without the 
consent of the Mayor and Aldermen of the city. 

2. The Mayor and Aldermen of the city of Savannah have no such prop- 
erty in the streets and squares of the city, under the Act of 1760, or 
any Act amendatory thereof, as entitles them to pecuniary compensa- 
tion for the additional servitude, so placed upon the streets and squares 
by the Legislature. Nor have they the right to an injunction restrain- 
ing the construction of the railway for the benefit of the residents 
along such streets and squares. If such residents are damaged by the 
construction of the railway, they will be heard by the Courts upon a 
proper case made. 


Injunction. Eminent domain. Municipal corporation. 
Before Judge ScHLtEy. At Chambers. February 13th, 


1872. 
Defendant in error filed its bill against plaintiff in error, 


in which it was charged that on December 11th, 1871, an 
Act was passed by the General Assembly of Georgia, incor- 
porating certain persons therein mentioned, under the name 
of The Savannah and Thunderbolt Railroad Company, with 
power to lay a railroad track through the length of Abercorn 
street, in the city of Savannah, beginning at its junction with 
Bay street, and to run cars drawn by animal power on said 
track, within the corporate limits of said city; that under 
said Act, which was passed without complainant’s knowledge 
or consent, said company claims that it has the right and 
legal power to lay a railroad track through the public squares 
of said city, between the northern and southern termini of 
said Abercorn street; that said company claims that said 
squares are parts of Abercorn street ; that, at a time beyond 
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the memory of any person now living, and at the original 
laying out of the town, Reynolds square and Oglethorpe 
square, with the exception, perhaps, of the areas skirting the 
northern and southern sides, and forming parts of public 
streets running east and west, were dedicated to public uses, 
and set apart for the comfort, health and convenience of the 
lot holders and inhabitants of said town, and of persons 
seeking business or pleasure there, exclusive of the right or 
claim, or pretense of right in or by any person whatsoever, 
to traverse said squares, in or with any cars, carriage or other 
vehicle; that with the possible exception aforesaid, no streets 
were ever intended to run through said squares; that such 
dedication and setting apart, good and valid in the origin, 
have been repeatedly recognized by all the departments of 
yovernment of the State, with the acquiescence of complain- 
ant, and of all previous governments or guardians of Savan- 
nah; that for many years past, and as evidence of such 
dedication and setting apart, all the areas of said squares, 
not necessary for said skirting streets, have been enclosed and 
kept enclosed, except for ingress and egress by persons on 
foot ; that all these things are true of Lafayette and Calhoun 
squares, except in so far as there is a difference or distinction 
growing out of the more recent dedication and setting apart 
of said last mentioned squares; that defendant has notified 
complainant of its claims, which claims complainant charges 
have no authority in law, and are beyond the power of the 
Legislature of Georgia, or of the corporation of the city of 
Savannah; that defendant failing to obtain complainant’s 
permission to lay said track and run through said squares, 
has threatened and still threatens so to do without the per- 
mission of complainant ; that the only remedy is by writ of 
injunction. 

On January 13th, 1872, Judge Schley ordered that de- 
fendant show cause why an injunction should not issue in 
accordance with the prayer of the bill, and directed that his 
order should operate as an injunction until cause shown. On 
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January 26th, 1872, defendant showed for cause why an in- 
junction should not issue, the Act of Incorporation heretofore 
alluded to, and which it is unnecessary further to set forth. 
On February 13th, 1872, Judge Schley decided said Act of 
Incorporation to be unconstitutional and void, and ordered 
an injunction to issue in accordance with the prayer of the 
bill, to which decision plaintiff i in error excepts, and says 
that the Judge erred : 

Ist. In deciding said Act of the Legislature to be uncon- 
stitutional and void. 

2d. In deciding that the Legislature had no power to grant 
to said Savannah and Thunderbolt Railroad Company the 
right to construct their railroad through Abercorn street and 
the squares intersecting it. 

3d. In granting the injunction as prayed for. 


HarrripGe & CuisouM, for plaintiff in error. Judicial 
notice taken of the laws of Georgia and Ordinances of the 
city: 1 Greenleaf Ev., sec. 6; Code, sec. 3762; 16 Ga. R. 
Title to streets and squares in the city, with restrictions: Act 
of May Ist, 1760; R. M. Charlton, 349; 33 Ga. R., 614; 
Code, sec. 4759; 27 N. Y., 188. Tenure of realty limited 
by right of eminent domain: 6 How., 532; Code, secs. 2195, 
2196. Legislature judge of exigencies requiring exercise of 
right of eminent domain: Code, sec. 2197; 21 N. Y., 595; 
23 Pick., 396. Eminent domain exercised through corporate 
bodies, on just compensation: Code, secs, 2198, 2199. Leg- 
islature may control streets and squares of a city: 34 Barb., 
494; 27 N. Y., 188, 192; 17 Ga. R., 60; 16 Pick., 104, 105. 
Legislature may change one kind of public use for another : 
27 N. Y.; 16 Pick., 102, 105; 4 Cush., 70-72; 17 Ga., 60, 
61. Providing a channel for commerce is a public use: Code, 
sec. 2196. Act could be passed without the assent of the 
corporation: 27 N. Y., 199, 213, 214; 10 How., 532, 538. 
Power of alienation limited by the State to an Act of the 
Legislature: 33 Ga, 614, 615. Restrictions by a former 
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Legislature would be void: 1 Redf. on R., 260; 17 Ga., 59, 
60. Law is the same, whether point is made by the corpora- 
tion or by the people: 38 Barb., 369. Limitation on right 
of eminent domain is confined to exclusive rights: Code, sec. 
2199. Grant only imposes additional servitude: 23 Pick., 
392. Property holder takes, subject to right of eminent do- 
main: 17 Ga., 60; 6 How., 532; 9 Ga., 524; 25 Ga., 458. 
No prescription lies against the State: Code, sec. 2690. Act 
is constitutional: 6 How., 532; 10 How., 534. 


A. W. Hammonp & Son, for defendant. The title to the 
streets is, prima facie, in owners of adjoining lots: 33 Ga. 
R., 601. If not in them, then in the Mayor and Aldermen 
of Savannah, subject to specified terms, and cannot be taken 
without just compensation: 13 Min. R., 315; 16 N. Y. R., 
97-109; 4 Cush. R., 63; 19 N. J. R., 386; 39 N. Y., 404; 
Cooley’s Cons, Lim., 544, 553; 8. C. R. R. vs. Steiner, deci- 
ded at January Term, 1871. The Act makes no provision 
for paying or ascertaining compensation: 1 Ga. R., 524; 3 
Idem., 31; 9 Idem., 37. Quantum of damages not material. 
County road altered, damages to abutting owners must be 
paid: Code, secs. 643, 2970. 


MontTGOMERY, Judge. 


The only question for the consideration of the Court in 
this case is, has the Legislature the power to grant to a 
street railway the right to run through the squares inter- 
secting Abercorn street, in Savannah, without the consent 
of the corporation, and without compensation to the city? 
The Mayor and Aldermen of Savannah hold the title to the 
streets, squares, lanes, etc., in trust for the “accustomed use 
of” the inhabitants of the city, under the Act of May Ist, 
1760, and the Acts amendatory thereof: 33 Ga., 614-616. 
“The corporation cannot alien or grant the public property, 
for purposes different from the object of its original appropria- 
tion:” Ibid.,615. And yet we will find that the corpora- 





606 SUPREME COURT OF GEORGIA. 
The Savannah and Thunderbolt R. R. Company vs. The Mayor, etc. 








tion has diverted the squares of the city from the purposes 
of their original appropriation. The original purpose to 
which the squares were appropriated can only be found, so far 
as authorities at my command have enabled me to ascertain, 
in the second volume of the Georgia Historical Collections, 
pages 252-3, in a paper entitled, “A True and Historical 
Narrative of the Colony of Georgia, in America, by Patrick 
Tailfee (Telfair ?), M. D., Hugh Anderson, M. A., D. A. 
Douglass and others, landholders in Georgia,” ete., first 
printed for the authors by P. Timothy, at Charleston, in the 
year 1741. There we find that “the plan of the town was 
beautifully laid out in wards, tithings and public squares, 
left at proper distances for markets and public buildings, the 
whole making an agreeable uniformity.” Again: “A pub- 
lic mill for grinding corn was first erected at a considerable 
expense, in one square of the town; but, in about three 
years’ time, without doing the least service, it fell to the 
ground. In another square of the town, a second was set 
up, at a far greater expense, but never finished ; and is now 
erased and converted into a house for entertaining Indians, 
and other such like uses.” These, then, were the uses to 
which the squares were put, eight years after the foundation 
of the town, and nineteen years before the Act of 1760. It 
is difficult to understand how the squares could have been 
used, either as markets or as mill-sites, without being trav- 
ersed by vehicles of every description. And this must have 
been the “accustomed use,” mentioned in the Act of 1760, 
unless the use had changed within the nineteen years pre- 
ceding the Act, of which change I can find no record. 
When the squares were enclosed, and vehicles and horses 
excluded, some old ordinance of the city, not accessible to 
me, may show. 

This brief historical retrospect shows that the original 
appropriation of the squares, at least, of those laid out at 
‘the foundation of the town, was not as parks, or of pleasure 
grounds; and therefore, if there is any peculiar sanctity to 
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be attached to dedications of that character (which is not 
conceded), the original squares of Savannah cannot claim the 
benefit of it. I, therefore, find that in point of fact the 
squares were dedicated precisely as were the streets. In- 
deed, having been diverted without authority of the Legis- 
lature from the original purposes of the dedication, the ques- 
tion might be raised as to whether the Legislature might 
not compel, if they chose so to do, a return of the use of the 
same squares to those purposes—that is, to their use as 
thoroughfares. The charter of the plaintiffs in error dogs 
this to the extent of the permission granted to run one 
class of vehicles through them. It is not seriously ques- 
tioned that as to the streets the Legislature has not the right 
of eminent domain in them, which enables it to place an 
additional servitude upon them. The city of New York 
holds the title to the streets of that city, upon the same 
trusts and limitations that the city of Savannah holds the 
streets, squares, lanes and passages of that city, to-wit: for 
the use of the public, “ and not as corporate property.” ‘‘ And 
the trust of the city being publici juris, it is under the un- 
qualified control of the Legislature; and any appropriation 
of it to public use by legislative authority is not a taking of 
private property, so as to require compensation to the city 
to render it constitutional :” The People e¢ al. vs. Kerr e¢ al., 
27 N. Y. R., 188. “I cannot doubt that the power exists 
with the State Legislature, without the consent or license of 
the municipal corporations to so control the use of* the public 
streets of the city as to authorize the construction of a rail- 
road track therein, on which city passengers may be trans- 
ported for hire: ” Jbid., page 214. But it is said that the 
dedication of the squares to the public was a contract in 
which both the public and the individual lot owners along 
the squares have.acquired vested rights. 

The reply is, first, “ All contracts are made subject to the 
right of eminent domain. A contract is, therefore, not 
violated by the exercise of the right:” The West River 
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Bridge Company vs. Joseph Dix e al., 6 Howard, S. C. R., 
507. Especially is this true as to incorporations for public 
purposes: The Town of East Hartford vs, Hartford Bridge 
Company, 10 Howard, 511. ‘It is, therefore, clear that 
whatever in the nature of a contract could be considered to 
exist in such a case, by a grant to a town of some public 
privilege, there must be implied in it a condition that the 
power still remained, or was reserved in the Legislature to 
modify or discontinue the privilege in future, as the public 
interests might, from time to time, appear to require:” East 
Hartford vs, Hartford Bridge, 10 Howard, 536. The appro- 
priation of property to one public use by the Legislature 
does not deprive it of .putting an additional servitude 
thereon: Boston Water Power Company vs. Boston and 
Worcester Railroad Company, 23 Pick., 396-7 ; 1 Redfield on 
Railways, 260, note. Secondly, the Mayor and Aldermen of 
Savannah “ cannot get an injunction to restrain the running 
of a railroad on the ground of injury to lot-owners along the 
line: ” The People vs. Law, 34 Barb., 508. Again: “ The 
laying of a railway upon the surface of a street, so that, ex- 
cept at the instant of the passing of a train, vehicles and horse- 
men and footmen may pass freely in and across the street,” 
“does not materially interrupt the ordinary use of the street 
through which it is allowed to pass.” ‘In that case the 
street remains, is open, free; in that case a new use is made 
of the street, without abridging its ancient use:” The Savan- 
nah, Albany and Gulf Railroad Company vs. Shields, 33 Ga., 
616; Hamilton vs. The New York and Harlem Railroad 
Company, 9 Paige’s Ch. R., 170. So that the trust interest, 
held by the Mayor and Aldermen of Savannah, is not dam- 
aged ; and for injury to private interests, if there be any, the 
persons injured are the proper parties to complain. 
Conceding, however, that the squares were originally ded- 
icated as parks or pleasure grounds, rather than as “ markets 
overt,” as was then, and is, perhaps, now, the custom in many 
parts of England, where “ fairs and markets” are held, still, 
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the power of the Legislature to lay the additional servitude 
is indisputable. The case of Wellington e¢ al., petitioners, 
was an application for a mandamus to compel county com- 
missioners to lay out a highway through a public park, set 
aside as such by Act of the Legislature, with privilege only 
to foot passengers to pass through. The Court refused the 
mandamus, on the ground that the Act had taken away the 
power from the commissioners, but says, “this decision does 
not involve the sovereign right of eminent domain, or affect 
the power of the Legislature to appropriate this property to 
other public uses, as public exigences may arise:” 16 Pick., 
105. Again, on page 104, the Court says, “ considering the 
power of the Legislature (to appropriate the park to other 
public uses) undeniable, the question is, whether the Act 
(setting aside the property as a park) by its terms and pro- 
visions, does supersede the power of the commissioners to lay 
out a highway over this ecémmon,” ete. Once more, on page 
103: “It is manifest that, in cases of rare occurrence, as that 
of a railroad or other similar work, if property, could not 
be appropriated to public use by the Legislature, it could not 
be done at all, because there is no provision by law for its 
being done in any other way. The right of the sovereign 
power of the State is incontestible. No other provision be- 
ing made for its exercise, it is, therefore, necessarily vested 
in the Legislature. Such is the present case, that of a public 
park, promenade and place for military parade.” See, also, 
17 Georgia, 60 and 61. Our judgment, therefore, is: 

1. The State has the same right of eminent domain over 
the streets and squares of Savannah, dedicated to the use of 
the inhabitants of the city, by Act of 1760, and those since 
laid out upon the common, dedicated by that Act to the same 
use, as it has over other territory of the State, and may lay 
an additional servitude upon such streets and squares by 
granting to a corporation the right to run a street railway, 
whose cars are drawn by animal power through them, with- 
out the consent of the Mayor and Aldermen of the city. 

Vou. xiv. 39. 
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2. The Mayor and Aldermen of the city of Savannah 
have no such property in the streets and squares of the city, 
under the Act of 1760, or any Act amendatory thereof, as 
entitles them to pecuniary compensation for the additional 
servitude, so placed upon the streets and squares by the Leg- 
islature. Nor have they the right to an injunction restrain- 
ing the construction of the railway for the benefit of the 
residents along such streets and squares, If such residents 
are damaged by the construction of the railway, they will be 
heard by the Courts, upon a proper case made. 

3. The Act of December 11th, 1871, authorizes the Savan- 
nah and Thunderbolt Company to run their railway through 
the squares, intersecting Abercorn street. 

Judgment reversed. 


T. N. W. Horn and J. R. G. Hory, plaintiffs in error, vs. 
Mary E. Brirp, defendant in error. 


(McCay, Justice, did not preside in this case, having been of counsel. ) 


When a judgment was rendered against the defendants, as administra- 
tors, and the Clerk issued an execution thereon, in favor of the plain- 
tiff, commanding the sheriff to make the money due on the judgment 
of the goods and chattels, lands and tenements of the intestate, in the 
hands of the administrators, end in default thereof, of the goods and 
chattels, lands and tenements of the administrators, in their individual 
capacity : 

Held, That the execution so issued was illegal, on the statement of facts 
disclosed by the record: 

Held, also, That the affidavit of illegality was amendable on the motion 
made therefor by the defendant. 


Illegality. Award. Amendment. Before Judge CLARKE. 
Sumter Superior Court. October Term, 1871. 


The questions in this case arose upon an affidavit of ille- 
gality filed to an execution in favor of Mary E. Bird against 
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T. N. W. Horn and J. R. G. Horn, issued from the Superior 
Court of Sumter county, on March 3d, 1871, for the sum of 
$1,626.60 principal, besides interest in costs. The execution 
was directed to the proper officers of the State, and com- 
manded them to cause to be made the aforesaid sum of money 
from “ the goods and chattels, lands and tenements of John 
E. J. Horn, in the lands of Joel R. G. Horn and Thomas N. 
W. Horn, administrator, and in default thereof, of the goods 
and chattels, lands and tenements of said Joel and Thomas,” 
This execution was issued upon an award in a certain equity 
cause pending in Sumter Superior Court, the only material 
portion of which is as follows: “We further award that the 
said Joel R: G. Horn and Thomas N. W. Horn, as adminis- 
trators of the said John E. J. Horn, pay to the said Mary 
E. Bird the sum of $1,626.60, the amount due her as her 
share of the rents and profits, and interest thereon as above 
stated, after deducting the said amount of $444.00.” The 
fi. fa. was levied upon the individual property of J. R. G. 
and T. N. W. Horn. The plaintiffs in error filed an affida- 
vit of illegality, setting up the following grounds : 

Ist. That said execution, if legal, could not have been 
levied upon deponent’s individual property until the prop- 
erty of the estate of J. E. J. Horn had been exhausted by 
Jevy and sale, which has not been done. 

2d. That said execution has been levied on deponent’s in- 
dividual property, when the judgment, upon which it pur- 
ports to have been founded, is simply a judgment generally 
against the estate of J. E. J. Horn. 

3. That deponents, to the best of their knowledge and be- 
lief, and as they are advised, have paid off and discharged 
the interest of plaintiff in the judgment on which said exe- 
cution is founded. 

Defendant in error demurred to said grounds of illegality. 
Whilst the Court was delivering its judgment upon the de- 
murrer, plaintiffs in error moved the Court “to allow them to 
make the following amendment to the affidavit of illegality, 
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the facts of which amendment deponents did not know of at 
the time the original affidavit of illegality was filed, for the 
reason that the receipts taken from plaintiff’s attorney, show- 
ing the payments which had been made on said fi. fa. were 
not before defendants, but were at the time inaccessible. That 
defendants paid on said fi. fa. the sum of $1,200, on or about 
February 25th, 1870, and the balance due thereon they paid 
on or about December 6th, 1870.” The Court overruled the 
motion toamend and sustained the demurrer, whereupon plain- 
tiffs in error excepted. 


Hawkins & GuERRY, for plaintiffs in error. 


W. A. Hawkins; A.-R. Brown, represented by N. J. 
HaAmmMonD, for defendant. 


WARNER, Chief Justice. 


In this case there was an award made by arbitrators, in 
which they awarded that J. R. G. Horn and T. N. W. Horn, 
as administrators of J. E. J. Horn, do pay to Mary E. Bird 
the sum of $1,626.60, as the amount due her as her share of 
rents and profits, ete. This award was made the judgment of 
the Superior Court. An execution was issued by the Clerk 
in favor of Mary E. Bird, commanding the sheriff to make 
the money due on said judgment, of the goods and chattels, 
lands and tenements of J. E. J. Horn, inthe hands of J. R. 
G. Horn and T. N. W. Horn, administrators, and in default 
thereof, of the goods and chattels, lands and tenements of the 
said Joel and Thomas Horn. The sheriff levied the execu- 
tion on certain described land as the property of J. R. G. 
Horn and T. N. W. Horn. The defendants filed an affida- 
vit of illegality to the execution, on the ground that the 
judgment was rendered against them as administrators, and 
should have been levied on the property of their intestate, 
and not upon their individual property, and that to the best 
of their knowledge and belief, the plaintiff’s interest in the 
judgment had been paid off and discharged. The plaintiff 
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demurred to the defendant’s affidavit of illegality, which de- 
murrer was sustained by the Court, and the defendants ex- 
cepted. The defendants made a motion to amend their affi- 
davit of illegality which was refused by the Court, and the 
defendant excepted. In our judgment, the Court below erred 
in sustaining the demurrer to the defendant’s affidavit of ille- 
gality on the statement of facts contained in the record ; 
Code, 3515, 3581. The Court also erred in refusing the 
amendment offered by the defendant’s to their affidavit of 
illegality : Code, 3450, 3429; 26 Georgia Reports, 617. 
Let the judgment of the Court below be reversed. 


THE SOUTHWESTERN RAILROAD ComMPANny and THE City 
or ALBANY, plaintiffs in error, vs. JoHN SCREVEN, Re- 
ceiver, defendant in error. 


When the Brunswick and Albany Railroad had, at great expense, graded 
a street of the city of Albany of sufficient width for laying therein two 
railroad tracks, on an assurance from the City Surveyor that, should 
the Southwestern Railroad desire also to use the street, the city would 
require the Southwestern Railroad to pay to the Brunswick and Al- 
bany Railroad half the expense of the said grading, etc., and the City 
Council afterwards, in view and furtherance of the said assurance, 
granted to the Southwestern Railroad the right to use said street, pro- 
vided it paid to the Brunswick and Albany Railroad the half of said 
expense, and the Brunswick and Albany Railroad laid their track so as 
to conform to this grant of the city to the Southwestern Railroad : 

Held, That equity will restrain the city of Albany from revoking the 
conditions of their grant to the Southwestern Railroad and directing 
the money to be paid to the city, and will also restrain the Southwest- 
ern Railroad from paying the money to the city. 


Injunction. Receiver. Before Judge Cotz. At Cham- 
bers. Bibb county. March 2d, 1872. 


John Screven, as Receiver of the Brunswick and Albany 
Railroad, presented his bill for injunction to Judge Cole, con- 
taining the following allegations: That the Brunswick and 
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Albany Railroad, having finished its line of track from the 
seaboard to the city of Albany, and being desirous of passing 
through said city on its way westward, entered into negotia- 
tions with said city, the result of which was a contract to the 
effect that said city would appoint one J. A. Maxwell its 
surveyor and engineer, and that he should draw up certain 
specifications of the grading, embankment and other work, 
in accordance with the views of said city, and if the Bruns- 
wick and Albany Railroad would comply therewith, the said 
road should have the right of way through said city by way 
of North-street ; that said Railroad complied with the oner- 
ous and expensive conditions imposed on it by said city; that 
in the negotiations with said city it was expected that the 
Southwestern Railroad would desire to pass through said 
North-street when its line was completed to Albany, and that 
it was understood and agreed that, before the right of way 
should be given by said city to said Southwestern RaiJroad, it 
should be required to pay to the Brunswick and Albany Rail- 
road one-half of the expense incurred in excavating, grad- 
ing, etc., on North-street; that the Brunswick and Albany 
Railroad was about to locate its track in the centre of said 
street when it was appealed to by the Southwestern Railroad 
to place said track a proper distance suuth of the centre, in 
order to leave room on the north side for its track; that the 
Brunswick and Albany Railroad complied with this request ; 
that the Southwestern Railroad then applied to the city of 
Albany for permission to run through said North-street, 
which was granted, conditioned up6n its paying to the Bruns- 
wick and Albany Railroad one-half of the expense incurred 
in excavating and grading said street, as was agreed and un- 
derstood between the city of Albany and the Brunswick and 
Albany Railroad; that the Southwestern Railroad is now 
laying its track through said North-street; that said city of 
Albany, in violation of complainant’s rights, has recently 
passed a resolution requiring said Southwestern Railroad to 
pay into the city treasury the half of the expense of the 
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Brunswick and Albany Railroad in excavating, grading, ete., 
of North-street ; that the Southwestern Railroad is collud- 
ing with the city of Albany, hoping to settle with said city 
for an inconsiderable sum, and ip violation and fraud of the 
rights of complainant. Prayer for injunction, restraining 
the Southwestern Railroad from paying over said fund to the 
city of Albany, and the city of Albany from receiving it. 
There was no allegation in the bill that the Southwestern 
Railroad or the city of Albany was insolvent. 

After notice and argument, Judge Cole, on March 2d, 
1872, sanctioned the bill and ordered the injunction to issue, 
and plaintiffs in error excepted. 


SmitH & Jones; CLark & Goss; Vason & Davis, for 
plaintiffs in error. 


Nissets & Jackson; A. W. Hammonp & Son, for de- 
fendant. 


McCay, Judge. 


It can hardly be disputed that this attempt of the city of 
Albany to alter its contract with the Brunswick and Albany 
Railroad is a wrong to that company. Whether the contract 
was one which could have been enforced as a contract, is not 
the question. After the Brunswick and Albany Road had 
acted on it, done the work under the eye of the city, it is too 
late for the city to say, our contract does not bind us. 

The only question of any doubt is the right to the injunc- 
tion. Were the Brunswick and Albany Railroad a solvent 
road, going on in its usual business, we might hesitate to in- 
fere. But the Brunswick and Albany Railroad is in the 
hands of a Court of equity, with all its rights; one of those 
rights is the right to the value of this work, which the South- 
western Road is to pay. We think its payment to the city 
of Albany would complicate the matter. In strict law they 
are the owners of the street, but they have transferred the 
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equitable right to this money to the Brunswick and Albany 
Railroad. It is an equitable fund—a Court of equity has a 
present possession of all its interests, and we think its juris- 
diction is complete to stop the fund where it is. 

Judgment affirmed. 


JAMES P. Bowers e¢ al., plaintiffs in error, vs. Ropert J. 
GRIMES, administrator, e¢ al., defendants in error. 


(Warner, Chief Justice, was prevented by providential cause from presiding in 
this case.) 


While an administrator de bonis non has power to call upon the repre- 
sentatives of his deceased predecessor to account with him, the heirs- 
at-law and creditors have also the same right upon a proper case 
made, but if the administrator de bonis non fails so to do, the heirs 
and creditors of the first intestate cannot sue the administrator de 
bonis non for this failure, unless they show that he knew of the devas- 
tavit, and was guilty of some special neglect, not equally chargeable 
upon themselves. 


Administrator de bonis non. Devastavit. Before Judge 
HarreE.i. Stewart Superior Court. October Term, 1871. 


James P. Bowers and the other heirs and distributees of 
Needham Johnson, deceased, filed their bill against Robert 
J. Grimes, as administrator de bonis non of said Johnson and 
his securities, and charged that one John Grimes was ap- 
pointed administrator upon said estate ; that said John Grimes 
died solvent, and having said estate in his hands; that 
Robert J. Grimes was appointed administrator de bonis non ; 
that said Robert J. had failed to collect said estate; prayer 
that he might be required to account. Robert J. Grimes 
answered said bill, admitting the facts alleged, setting forth 
the amount of said estate, but denying that he had ever re- 
ceived any part thereof. The case rested upon the bill and 
answer. Defendants moved the Court to non-suit complain- 
ants upon the following grounds, to-wit: 
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1st. Because the proof failed to show that the defendant, 
Robert J. Grimes, as administrator de bonis non, had received 
the estate of Needham Johnson, deceased, into his hands, 

2d. Because an administrator de bonis non could not call 
to account the representatives of the deceased administrator, 
and is not liable to the complainants for his failure to do so. 

The Court sustained the motion and dismissed the bill, 
whereupon complainants excepted and assign said ruling as 
error. 


HERBERT FIELDER, for plaintiffs in error. 


E. H. Beat; J. 8S. WimBer.y, for defendants. 


McCay, Judge. 


By the common law an administrator de bonis non could 
only call the previous administrator or executor or their heirs 


to turn over all unadministered assets: 1 Kelly, 81. But 
our Act of 1845, Cobb, 335, authorized the administrator de 
bonis non to call the previous administrator to account. This 
Act did not, however, require him to account. This Court, 
in Shorter et al. vs. Hargroves, 11 Georgia, 659, decided that 
this right in the administrator de bonis non was not exclusive, 
but that the persons interested in the estate might sue the 
estate of the former administrator directly. The Code does 
not seem to contain any express authority to the administra- 
tor de bonis non to compel an account. It is, however, im- 
plied by the language of several sections: See sections 2473, 
2474, 2475, 2476. We think, therefore, the Act of 1845 is 
not inconsistent with the Code and is still of force. Section 
2476 of the Code authorizes the heirs and creditors to sue 
the removed administrator, and there is nothing in the Code 
to alter the old law as to this right against the representa- 
tives of a deceased administrator. Without doubt, this right 
existed at common law, indeed nobody else had it, since the 
administrator de bonis non had no such right. It results 
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that our law now is as it was before the Code on this subject. 
The creditors and the heirs may, as they always might, call 
on the previous administrator or his representatives for an 
account and settlement. The administrator de bonis non may 
also do it. But we do not think it follows as a matter of 
course that he must do it. When there is anything in the 
nature of the estate, or the character of the parties, which 
specially casts this duty on the administrator de bonis non, he 
is liable for this neglect. But it must be a case of neglect. 
Certainly, it must appear that he knew of the devastavit, and 
that he was guilty of some positive neglect—some negligence 
not equally chargeable on the creditors themselves or,upon 
the heirs or their guardiaus. Each case must stand on its 
own facts. 
Judgment affirmed. 


Wiiu1amM DovuGHErty, relator, vs. Ropert D. Harvey, 
Judge of the Rome Circuit. 


Application for mandamus. Writ of error to dissolution 
of injunction. Before the Supreme Court of Georgia. Jan- 
uary Term, 1872. 


For the facts of this case, see the decision. 


WitiiaM DouGHERrTty, for the application. 
McCay, Judge. 


Mr. Dougherty had filed an affidavit and made a motion 
to reduce the amount due on a judgment held by Mr. Yancey 
against him, under the Act of 1868. Pending the motion, 
he obtained an injunction against any proceedings, to sell un- 
der the execution, alleging that the sheriff was about to pro- 
ceed in defiance of his affidavit. The bill also set up some 
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additional equities not covered by the affidavit. On the call- 
ing of the motion to reduce the judgment, the Court dis- 
missed it on demurrer, and subsequently, during the term, 
on motion, dissolved the injunction. Whereupon, Mr. 
Dougherty filed his bill of exceptions to the judgment dis- 
missing the motion, and to the order dissolving the injunc- 
tion. Judge Harvey, while perfectly willing to sign and 
certify the bill of exceptions to the judgment dismissing the 
motion, declined to sign and certify that part of the bill pre- 
sented which objected to and assigned error upon_his judg- 
ment dissolving the injunction, on the ground that the bill 
of exceptions had not been presented to him within_ fifteen 
days after the judgment dissolving the injunction was ren- 
dered, and Mr. Dougherty files his petition to this Court for 
a mandamus. 

The Judge of the Rome Circuit, having in his certificate 
attached to the original bill of exceptions andjpresented with 
the petition for mandamus to this Court, stated as his reason 
for failing to certify and sign the same, that he had pre- 
viously, and under the Act of October 29th, 1870, signed and 
certified a bill of exceptions to his judgment, dissolving the 
injunction, and he having also, in said certificate, indicated 
that his only objection to the signing and certifying, as asked 
for, was the question of law as to whether a bill of excep- 
tions to the judgment dissolving an injunction can be pre- 
sented later than fifteen days after the day of the judgment, 
this Court is of opinion that a mandamus nisi is not neces- 
sary in this case. 

And, as from the record before us, and the bill of exceptions, 
thistCourt is not clear that the dissolution complained of was 
not a final disposition of the cause, so far as the injunction is 
concerned, that the motion to dismiss the illegality, and the 
order dissolving the injunction are so connected that they in 
fact form but one proceeding ; it is the opinion of this Court, 
and we so order, that Judge Harvey sign and certify the bill 
of exceptions, as asked for, that the parties may be heard on 
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the questions made therein, as claimed by the plaintiff in error, 
before this Court ; provided, that nothing in this order shall 
be taken to bar the defendants in error from making before 
this Court on the hearing such questions in the premises, 
whether growing out of the record or out of the previous bill 
of exceptions, alluded to by Judge Harvey, in his certificate, 
as they might have done, had this order and direction not 
have been made. 





